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Subpart A— General
49 CFR Part 26.1

Policy Statement and Objectives

In carrying out its Disadvantaged Business Enterprise (DBE) Program, the Oklahoma Department of
Transportation (ODOT) ensures that no person or groups of persons shall, on the grounds of race, color,
sex, religion, national origin, age, disability, retaliation or genetic information, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any and all
programs, services, or activities, administered by ODOT, its recipients, and contractors.

The ODOT is committed to implementing the DBE Program as mandated in 49 Code of Federal
Regulations (CFR) Part 26. The stated objectives of this program are:

o Ensure nondiscrimination in the award and administration of the United States Department of
Transportation (USDOT) assisted contracts;

o Create a level playing field on which DBEs can compete fairly for USDOT assisted contracts;

o Ensure that the program is narrowly tailored in accordance with the applicable law;

o Ensure that only firms that fully meet the eligibility standards are permitted to participate as
DBEs;

o Help remove barriers to the participation in the USDOT assisted contracts;

o Promote the use of DBEs in all types of federally-assisted contracts and procurement activities
conducted by recipients;

o Assist in the development of DBE firms so that they may compete successfully in the marketplace
out of the DBE program; and

o Provide appropriate flexibility to recipients of Federal financial assistance in establishing and
providing opportunities for DBEs.

(Attachment A)



Condition of Federal Funding

ODOT receives federal financial assistance from USDOT through programs of the Federal Highway
Administration (FHWA) and Federal Transit Administration (FTA). Therefore, the ODOT becomes a
recipient of federal funds and is responsible for administering its DBE program and is legally accountable
for expenditures of USDOT financial assistance in accordance with the federal requirements.

As a condition of receiving this assistance, the ODOT has signed an assurance that it will comply with 49
CFR Part 26 in the establishment and administration of a DBE program. Prime contractors,
subcontractors, suppliers, manufacturers, and consultants all become sub-recipients of USDOT federal
funds when they enter into federally assisted contracts, subcontracts and agreements with the ODOT.

As sub-recipients of federal funds, the ODOT requires sub recipients to comply with the requirements of
49 CFR Part 26, the ODOT DBE Program Manual, Guidelines for the Administration of Consultant
Contracts, and DBE contract provisions.

As sub-recipients of federal funds, and as a condition of contract award, prime contractors,
subcontractors, suppliers, manufacturers, and consultants must affirm that they will carry out DBE
obligations, and will work with the ODOT and the federal governments in their review of its activities
under the contract.

Sub-recipients of FTA funds from ODOT are subject to and must operate in accordance with ODOT’s DBE
Program unless the grant partner is a direct recipient of FTA funds and has a current OA-approved DBE
program and overall goal.



Regulations and Provisions

The following is a list of the DBE contract regulations and provisions that consultants and FTA sub-
recipients must comply with on federally funded projects and programs:

USDOT DBE regulations 49 CFR Part 26

ODOT DBE Program Manual

Guidelines for the Administration of Consultant Contracts
Title VI Assurances

FTA Circular
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https://www.govinfo.gov/content/pkg/CFR-2017-title49-vol1/xml/CFR-2017-title49-vol1-part26.xml
https://oklahoma.gov/odot/business-center/civil-rights/contractor-compliance/preconstruction.html
https://oklahoma.gov/content/dam/ok/en/odot/documents/title-vi-appendices-aande-only.pdf
https://www.transit.dot.gov/regulations-and-guidance/fta-circulars/final-circulars

Acronyms and Descriptions

Acronym Description
ACDBE Airport Concession Disadvantaged Business Enterprise
ANC Alaska Native Corporations
CFR Code of Federal Regulations
CRCC Civil Rights Certification and Compliance System
CRD Civil Rights Division
CUF Commercially Useful Function
DBE Disadvantaged Business Enterprise
DBELO DBE Liaison Officer
DOCR Departmental Office of Civil Rights
EEO Equal Employment Opportunity
FAA Federal Aviation Administration
FHWA Federal Highway Administration
FTA Federal Transit Administration
GFEs Good Faith Efforts
LOI Letter of Intent
NAICS North American Industry Classification System
NCA No Change Affidavit
OA Operating Administration (i.e., FHWA, FTA and/or FAA)
OoDOT Oklahoma Department of Transportation
PNW Personal Net Worth
RESBA Small Business Administration
SET Small Enterprise Training
TOPS Transportation Online Professional Services
u.S.C. United States Code
ucp Unified Certification Program
UsbDOT United States Department of Transportation




49 CFR Part 26.11
Record Keeping and Monitoring

a. The OMPTD will submit the Uniform Report of DBE Awards or Commitments and Payments to the
FTA, at the intervals stated on the form.

b. The prime shall keep such records as required by the ODOT and as necessary, including all
records set forth in this manual, to demonstrate compliance with its DBE utilization obligations.

c. ODOT will continue to provide data about the DBE program to the USDOT and will provide to
USDOT updates of any significant changes in ODOT’s DBE Program as directed by the applicable
USDOT Operating Administration (OA).

d. As requested, the prime will submit all subcontracts/agreements and other financial transaction
documentation executed with DBEs in such form, manner and content as prescribed by ODOT.

e. All such records must be retained by the prime for the applicable record retention period in the
ODOT'’s financial assistance agreement or at least three (3) years after project acceptance by FTA
following the completion of the contract whichever is longer.

f.  ODOT will continue to maintain a bidders list to provide accurate data as possible about the
universe of DBE and non-DBE contractors and subcontractors who seek to work on ODOT's
federally assisted contracts for help in setting its overall goals. ODOT will collect the following
information:

a. Firm name;

b. Firm address;

c. Firm’s status as a DBE or non-DBE;
d. Age of firm; and

e. Annual gross receipts.

g. ODOT will report to the USDOT the percentage and location in the state of certified DBE firms in

the Unified Certification Program (UCP) Directory controlled by the following:

(1) Women;

(2) Socially and economically disadvantaged individuals (other than women); and

(3) Individuals who are women and are otherwise socially and economically disadvantaged
individuals.

The Office _of Mobility & Public Transit Division (OMPTD) is the ODOT division responsible for
managing funds from the Federal Transit Administration (FTA). These funds are used for the
planning, development, operation, and integration of transit and rail into the statewide
transportation system. The Civil Rights Division works with the OMPTD to implement and monitor
compliance with FTA's civil rights requirements. FTA sub-recipient compliance is monitored by the
OMPTD.



https://oklahoma.gov/odot/about/contact-us/divisions/office-of-mobility-and-public-transit.html

The OMPTD administers the following two programs:

5310—Seniors and People with Disabilities

The FTA provides ODOT funds for small urban and rural areas annually through the capital assistance
program. Program funds are used for capital assistance, the purchase of vehicles, related equipment and
operating funds statewide. In addition, mobility management awards are available to assist agencies and
communities with their coordination efforts. Eligible recipients include private nonprofit and public
agencies that provide transportation to the elderly and disabled. The 5310 sub recipients include senior
centers and programs for the physically, mentally and developmentally disabled populations. The
utilization of special transportation includes services such as: medical appointments, nutrition
appointments, adult day care facilities, education and training, and service appointments.

The following are 5310 recipients:

(4RKIDS) 4R Kids Foundation

(LEAF) A New Leaf

(ASCC) Aging Services of Canadian County / Redlands
College

Aging Services, Inc (Cleveland County)

Apex Inc

ARC Group Homes

Beaver County Nursing Home

Big Five Community Services

Bluestem Baptist Church

Bridges Foundation

Center of Family Love

Central Oklahoma Community Action (COTS)
Central Oklahoma Family Medical Center
Cherokee Elder Care - Cherokee Comprehensive Care
Agency

Cheyenne-Arapaho Tribal Programs
Cimarron Senior Activity Center

City of Alva / Share Medical Center

City of Catoosa

City of Chandler Senior Citizens Center

City of Cushing Senior Citizens Center

City of Edmond

City of Idabel

City of Marlow

City of McAlester Senior Citizens

City of Mustang - Mustang Senior Center
City of Prague

City of Sallisaw

City of Sand Springs (Parks and Recreations)
City of Seminole

City of Stroud Senior Citizens Center

City of Wagoner

City of Weatherford Pioneer Center

City of Wilson - Senior Center

City of Yukon

City of Norman (Previously CART)

Clinton AARP /Senior Citizens

Community Action Agency of Oklahoma City
Community Health Center / Mary Mahoney
Compassionate Hands

Council for Developmental Disabilities - ABLE
Counseling & Recovery Services of Oklahoma
Crossroads Counseling and Consultation Services
Daily Living Centers

Dale Rogers Training Center

Delta Community Action Nutrition Program
DOC Services

Down Town Housing

EARC Inc

Eastern Oklahoma County Technology Center-Adult
Day Center

Edwin Fair Community Mental Health

Enid Public Transportation Authority
Evergreen Presbyterian Ministries - Enid
Fairfax Medical Facilities

Fairview Fellowship Home and Village
Foundation for Senior Citizens / Superbia Retirement
Villa

Fretzpark Homes

Full Circle Adult Day Center, Inc.

Gatesway Foundation

Goodwill Industries of Central Oklahoma
Goodwill Industries of Southwest Oklahoma
Grand Gateway EDA - Pelivan Transit

Green Country Behavioral Health Services
Harbor House Foundation

Harper County Development Authority
Harrah Senior Citizens

Holdenville Senior Citizens Center

Home of Hope

Hope Community Services

INCA Community Services, Inc - JAMM Transit
INCOR/Sheltered Work Activity Program



lowa Tribe of Oklahoma

James Dennis Medical Foundation - Community
Health Center

Jordan Plaza, Inc

KI BOIS Community Action Foundation

Kiamichi Area Nutrition Project

Logan Co. Assoc. for Retarded Citizens dba New
Horizons

Logan County Historical Society / First Capital Trolley
MAGB Senior Services

Maple Lawn Manor Inc

McCall's Chapel School

Mercy Hospital - Ada

Metropolitan Better Living Center

Moore Council on Aging

Morton Comprehensive Health Services
MPower, Inc

Muscogee Creek Nation

Muscogee Nation Caregiver Program

Muskogee County Board of County Commissioners -
Muskogee County Transit

Logan Co. Assoc. for Retarded Citizens dba New
Horizons

Norman Regional Hospital Authority

Nowata County Senior Citizens, Inc

Oklahoma Action Rehabilitation Centers
Oklahoma Foundation for the Disabled
Oklahoma City Housing Authority

Oklahoma Metro Alliance

Oklahoma Production Center for Developmentally
Disabled

Oklahomans for Independent Living

Options Inc

Opportunity Center

Otoe-Missouria Tribe

Over Sixty Club of Calvin/New Age Project/Calvin
Senior Center

Pawnee County Workshop / Cleveland Opportunity
Center

Reliant Living Centers of Oklahoma City

Rogers County Adult Day Care Center

RSVP of ENID and North Central Oklahoma, Inc
Sagebrush Inc.

Searchlight Center

Senior Citizens Club of Collinsville

Sertoma Handicapped Opportunity Program
Show Inc

SOAR

South Central Industries

Special Young Adults

St. Katherine Drexel Retirement Center

St. Paul's Lutheran Church

Stillwater Group Homes

Town of Stratford

United Community Action Agency/Cimarron Public
Transit

Valir Healthcare

Washington County Adult Day Care

Washita Valley Community Action Council
Watonga Senior Citizens

Weleetka Senior Citizens Center

YMCA of Greater Oklahoma City

Autumn Park Retirement Center in Bixby
Oklahoma Aging Advocacy Leadership Academy
(OAALA)

ODOT Transit Vehicle Manufacturers, as an FTA recipient, requires that each transit vehicle manufacturer,
as a condition of being authorized to bid or propose on FTA assisted transit vehicle procurements, certify
that it has complied with the requirements of 49 CFR 26.49.

5311 Rural Transit Providers

On an annual basis, the FTA allocates federal funds for the Section 5311 grant program. These funds are
apportioned to the state on a formula basis, providing funding to support the administrative, operating
and capital costs of public transit services in rural areas. The state has the primary responsibility to
provide for the fair and equitable distribution of funds to qualified applicants. Funds are distributed
annually through a competitive application process. Applications are submitted in December, and awards
are generally made in July of each year. The program renews every federal fiscal year (Oct. 1 of each
year).

The following are 5311 sub recipients:



e Town of Beaver — Beaver City Transit (BCT)

e Pontotoc County Public Transit Authority — Call- A — Ride Public Transit (CAR)
e (Central Oklahoma Community Action Agency — Central Oklahoma Transit System — (COTS)
e United Community Action — Cimarron Public Transit System (CPTS)

o Northern OK Development Authority — Cherokee Strip Transit (CST)

e Delta Community Action — Delta Public Transit (DELTA)

e Enid Public Transportation Authority — Enid Public Transit (ENID)

e |ogan Co. Historical Society — First Capital Trolley (FIRST)

e City of Guymon — Guymon-The Ride (GT)

e INCA Community Action —J.A.M.M Transit (JAMM)

e  KiBois Community Action — KI BOIS Area Transit (KATS)

o Little Dixie Community Action — Little Dixie Transit (LITTLE)

e MAGB Transportation — (MAGB)

e Muskogee County Public Transit Authority — Muskogee County Transit (MCT)
e  (OK State University — OSU Stillwater Community Transit (OSU)

e Grand Gateway — Pelivan Transit (PEL)

e Community Action Development — Red River Transportation Services (RED)

e Big Five Community Services, Inc. — Southern Oklahoma Rural Transportation (SORTS)
e SW OK Community Action Group — Southwest Transit (SW)

e Washita Valley Community Action Council — Washita Valley Transit (WVT)

e Greyhound

o Jefferson Lines

o Village Travel

Recipients of 5311 are required to comply with the Department’s DBE program and report on DBE
contracting activities. The OMPTD is responsible for conducting triennial reviews (Attachment E) on all
5311 sub recipients to ensure compliance.



49 CFR Part 26.13
Assurance Statements

Each financial assistance agreement the ODOT signs with a USDOT OA (i.e., FHWA, FTA, and/or Federal
Aviation Administration (FAA)) or with a sub-recipient must include the following assurance;

“The Oklahoma Department of Transportation (or the recipient) shall not discriminate on the basis of
race, color, national origin, or sex in the award and performance of any USDOT-assisted contract or in the
administration of its DBE program or the requirements of 49 CFR Part 26. The Oklahoma Department of
Transportation shall take all-necessary and reasonable steps under 49 CFR Part 26 to ensure
nondiscrimination in the award and administration of USDOT-assisted contracts. The ODOT's DBE
program, as required by 49 CFR Part 26 and approved by the FTA, is incorporated by reference in this
agreement. Implementation of this program is a legal obligation and failure to carry out its terms shall be
treated as a violation of this agreement. Upon notification to the ODOT of its failure to carry out its
approved program, the FTA or the USDOT may impose sanctions as provided for under Part 26 and may,
in appropriate cases, refer the matter for enforcement under 18 United States Code (U.S.C.) 1001 and/or
the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 etseq.)”

Each federal-aid contract the ODOT signs with a prime consultant/contractor (and each subcontract the
prime consultant/contractor signs with a sub-consultant/subcontractor) must include the following
assurance:

“The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements
of 49 CFR Part 26 in the award and administration of USDOT-assisted contracts. Failure by the contractor
to carry out these requirements is a material breach of this contract, which may result in the termination
of this contract or such other remedy as the Oklahoma Department of Transportation deems
appropriate.”

10



Contract Award and Sub Agreement Execution

The OMPTD solicits each year, through ODOT’s Procurement Division, consulting engineering companies to assist
with the State Safety Oversight (SSO) and Transit Technical Assistance. The CRD along with the OMPTD review

each solicitation, prior to advertisement, for DBE opportunities. The SSO consultant(s) is responsible for the
following:

Review of Rail Transit Agency (RTA) system safety program plans;

Review of RTA annual safety and safety review reports;

Review RTA internal audit reports & complete checklist for each element;

Develop & track corrective action plans(CAPS) to address findings;

Conduct pre-revenue assessments for new/expansion/modification rail alignments;
Manage FTA onsite triennial safety & security reviews;

Conduct ongoing safety & Security reviews;

Develop various FTA reports for submittal;

e Conduct statewide rail incident investigations and reports; and

e Develop Training programs for RTA.

The Transit Technical Assistance consultant(s) is responsible for the following:

e Transit Asset Management Plans;

e Statewide Public Transportation Plans;

e Transit research;

e Transit Planning Plans;

e Transit project NEPA services;

e Public Transportation Safety Plans;

e FTA Discretionary Grant proposals; and

e FTA Program policies/procedures document and other Transit related documents, transit studies,
public transportation analysis which may culminate in the submittal of associated documents to
FTA, in accordance with FTA, State and ODOT requirements, upon demand from ODOT Staff.

All sub-agreements will be required after negotiation but before the prime consultant has been sent a
notice to proceed. Any revisions to a sub-agreement must be approved by the Civil Rights Division (CRD),
prior to the sub-consultant performing work.

All sub-agreements are required to include the following. Information and samples are available on
ODOT’s CRD webpage .

o Consultant Equal Employment Opportunity (EEQ) Requirements

o DBE Substitution/Termination/Replacement provisions

o Full description of the contract work that the certified DBE will perform based upon their
North American Industry Classification System (NAICS) code

o Prompt Payment/Return of Retainage Clause

11


https://oklahoma.gov/odot/business-center/civil-rights.html
https://oklahoma.gov/odot/business-center/civil-rights.html

o Signature of prime consultant and sub-consultant
o Title VI Assurances (Appendices A & E; Appendix B, C & D if applicable)
(Attachment B)

In the event that requirements are not met, the Consultant is required to modify the contract to comply,
prior to the sub-agreement being approved. Work performed without an approved sub-agreement will
not be paid.

If a prime consultant does not respond by timely submission of a sub-agreement, ODOT will:

o Not pay for specific work items;
o Withhold progressive estimates in entirety; or
o Impose other severe sanctions as deemed appropriate.

49 CFR Part 26.15
Exemptions and Waivers

ODOT is not currently operating under any exemptions or waivers to the requirements of 49 CFR Part 26.

12



Subpart B— Administrative Requirements
49 CFR Part 26.21

Policy Statement and Objectives

ODOT has submitted this program to FTA for approval, which shall count for all of ODOT’s USDOT-
assisted programs, provided that ODOT's goals shall be reviewed by the particular OA (i.e., FTA) that
provides funding for its USDOT-assisted contracts. ODOT will not submit regular updates of its DBE
programs so long as it remains in compliance. However, ODOT will submit significant changes in the
program for approval. ODOT will continue to carry out its program until all funds from USDOT financial
assistance have been expended.

49 CFR Part 26.23
Policy Statement

The ODOT has issued a signed Policy Statement and Objectives, which complies with the requirements of
49 CFR Part 26.23. (Attachment A)

49 CFR Part 26.25

Administration

The DBE Liaison Officer (DBELO), who will have direct independent access to the ODOT Executive Director
concerning DBE program matters, will be responsible for the implementation and administration of the
DBE program. The CRD Manager is designated as the DBELO for the ODOT. The DBELO has direct,
independent access to the ODOT Director on program matters. (Attachment C)
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Civil Rights Division
The CRD and staff are responsible for:

Implementation and oversight of the ODOT DBE Program

Recommending and establishing policy and procedures in administration of the DBE program
Tracking and monitoring the agency’s annual DBE goal

Setting DBE project goals on federal-aid projects, when applicable

Assisting the OMPTD with annual reporting requirements to the FTA

Providing training on DBE Program requirements, processes and procedures

Providing support and guidance to entities that are recipients of federal funds

Ensuring prompt payment and return of retainage for all sub-consultants/contractors and sub-
recipients

Contractor Compliance

o Oversight and administration of the Oklahoma UCP

O OO O O O O O

o

The CRD is also responsible for the development and implementation of the DBE Supportive Services Program. The
DBE Supportive Services Program is responsible for:

Conducting an orientation briefing, quarterly, for primarily newly certified DBE firms

Providing technical assistance and training

Reimbursement/assistance for training, company website development and financial audits
Annual DBE Conference

Small Enterprise Training: Free technical training for DBE firms and small businesses interested in
governmental contracting opportunities

O O O O O

(Attachment D)
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Division Responsibilities

The following work closely with the CRD and the OMPTD on implementing the DBE program

Procurement Division

Prepare all consultant contracts and ensure all federal requirements are attached

Assist on DBE contract issues

Receive and forward all sub-agreements to the CRD for review and approval

Handle prompt payment complaints that rice to the level of sanctions

Receive and route DBE forms that require review and approval

Relay information about the DBE program (changes, training, required federal reports, etc.) that impacts
consultants

O O O 0O O O

Comptroller Division

o Payments are made to sub recipients after review and approval from the OMPTD

15



49 CFR Part 26.27
DBE Financial Institutions

ODOT will thoroughly investigate the full extent of services offered by financial institutions owned and
controlled by socially and economically disadvantaged individuals in its community and make reasonable
efforts to use these institutions. ODOT will also encourage prime consultants/contractors to use such
institutions.

49 CFR Part 26.29
Prompt Payment and Return of Retainage

ODOT has established that, when criteria for payments are met, 15 calendar days is a reasonable time to
make payment or release retainage, and requires that payment be made within that time. The 15
calendar day period for subcontracted work or materials and services provided will commence on the
date the consultant/contractor receives payment from ODOT for the work.

In the event, prime consultant/contractor fails to comply with prompt payment requirements or a pattern
and practice of prompt payment violations is recognized and all other efforts for remedy have been
exhausted, the agency shall invoke administrative actions including, but not limited to, the withholding of
solicitations/bid proposals.

Prompt Payment Complaint and Process

A prompt payment violation occurs when there is no legitimate dispute over the satisfactory performance of
work and the prime has been paid by the Department, but the Prime has not paid the sub-
consultant/subcontractor that performed the work. ODOT will initially investigate to determine if there is a
legitimate dispute, such as a performance issue, between the prime and subcontractor. If a legitimate
dispute is determined, ODOT will notify all parties that a prompt payment complaint does not exist. ODOT
will refer the prime and subcontractor to the dispute resolution process stated between their contracts.
If ODOT determines there is not a legitimate dispute, ODOT will process the prompt payment complaint.

1. Formal complaints will be filed with the CRD. Complaints shall be filed using the ODOT'’s appropriate
Prompt Payment Complaint Form (Consultant and/or Construction). Complaints should be emailed to
ODOT-promptpayment@odot.org and/or submitted by mail to: Oklahoma Department of
Transportation

Civil Rights Division
200 N.E. 21st Street, Room 1-C1
Oklahoma City, OK 73105-3204

Fax: 405-522-2136
16


https://oklahoma.gov/odot/business-center/odot-forms.html
mailto:ODOT-promptpayment@odot.org

Once the complaint is filed and accepted, the ODOT will contact the parties involved within 2 business days,
investigate and attempt to resolve the matter.

Further investigation may be required.

4. If no resolution occurs, ODOT will enforce sanctions/administrative remedies against the prime
consultant/contractor such as:

Suspension of processing all or portion of progressive estimates
Refusal to issue proposal

Refuse to approve subcontractor or material suppliers
Suspension of work on the project

Suspension of prequalification

Contractor performance suspension

Contractor Debarment

Contractor in default for breach of Contract

Other actions deemed appropriate

S®m o0 o0 oo

If either the sub-consultant/subcontractor or the prime consultant/contractor officially initiates any legal
action, the complaint will then be referred to the ODOT General Counsel’s office and the complaint shall
be officially closed by the CRD.

49 CFR Part 26.31
DBE Directory

The ODOT maintains a real-time directory on the Civil Rights Certification and Compliance (CRCC) system.
Firms in the CRCC system are eligible to participate as DBE/ACDBE.

17


https://okdot.gob2g.com/Default.asp
https://okdot.gob2g.com/Default.asp

49 CFR Part 26.33
Overconcentration

If ODOT determines that DBE firms are over-concentrated in a certain type of work as to unduly burden
the opportunity of non-DBE firms to participate in this type of work, ODOT will devise appropriate
measures to address this over concentration and obtain the approval of the concerned USDOT OA (i.e.,
FHWA). ODOT will consider the measures proposed by 49 CFR Part 26.33(b) and obtain the approval of
the concerned OA before implementing any measures.

18



49 CFR Part 26.35
Small Business Participation

The ODOT has launched a Small Enterprise Training (SET) Program to facilitate increased participation in
construction contracting opportunities by Oklahoma's small businesses.

SET will offer free training to Oklahoma-based companies, which meet National Small Business
Administration (SBA) size guidelines and are actively pursuing ODOT contracting opportunities.

SET's goal is to assist the ODOT's certified DBEs and other small businesses currently involved in or
interested in expanding their operations in the road construction industry. These workshops will help to
increase the participants' business expertise and their capacity to acquire and perform contracts both in
the public and private sector. The training program will include technical subjects such as bidding and
estimating costs in addition to business skills like networking and using social media as an outreach tool.

Information on the SET Program is available on the CRD’s webpage.

49 CFR Part 26.37
Monitoring and Enforcement Mechanisms

The ODOT monitors construction work sites, projects and relevant documentation to ensure that work
committed to DBEs at award or subsequently (e.g., as the result of modification to the contract) is
actually performed by the DBEs to which the work was committed. The ODOT’s OMPTD, CRD, and
Procurement Division monitor prime consultants/contractors and DBEs for DBE participation and
Commercial Useful Function (CUF). In administering the project/contract, ODOT personnel ensure a CUF
review is performed on each DBE firm performing work on a federally assisted project/contract.

Currently the OMPTD has an internal tracking spreadsheet to monitor and track DBE participation for
both their ODOT consultant contracts. The prime consultant submits claims directly to the OMPTD. The
OMPTD staff verifies the hours against the contract scope. Once reviewed, the claim is approved and
sent to the ODOT Comptroller Division for payment. For 5311 sub recipients, invoices are uploaded into
an online system called Myleonet. The Myleonet is a software program managed by the University of
Oklahoma. The OMPTD verifies invoices submitted into Myleonet.

The OMPTD is in the process of transitioning to ODOT’s Transportation Online Professional Services
(TOPS) online program. The TOPS is an in-house software program managed by ODOT’s Procurement
Division and utilized for all engineering consultant contracts. Through TOPS, prime consultants can
submit the appropriate DBE Form 2, Monthly Payment Log, by the 15" of the following month to ensure
payments were made to all sub consultants. The CRD will review the forms for verification. Any time
prompt payment is not made; ODOT determines the cause and attempts to resolve the problem. The
appropriate DBE Form 3, Final Payment Report, is submitted at the end of a project/contract to ensure
the DBE goal and individual DBE commitment amounts were met, prior to close. If the DBE goal and/or
individual DBE commitments were not met, the CRD will contact the prime consultant to determine the
cause. At times, DBE goals are not met due to scope changes by the ODOT. All information is
documented by the CRD.

If, during the life of a project/contract, OMPTD, CRD, or Contract Administrators from the Procurement
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Division become aware that a DBE goal is not being met, appropriate actions shall be taken by the prime
consultant to fulfill the DBE goal.
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Subpart C— Goals, Good Faith Efforts and Counting
49 CFR Part 26.41

Role of Statutory 10 percent DBE Goal

ODOT acknowledges that the statutes authorizing the DBE Program provide that, except to the extent the
USDOT Secretary determines otherwise, not less than 10 percent of the authorized funds are to be
expended with DBEs. This 10 percent goal is an aspirational goal at the national level, which USDOT uses
as a tool in evaluating and monitoring DBEs’ opportunities to participate in contracts. The national 10
percent goal does not authorize or require ODOT to set overall or contract goals at the 10 percent level,
or any other particular level, or to take any special administrative steps if their goals are above or below
10 percent.

49 CFR Part 26.43
Set-Asides or Quotas

ODOT and its sub-recipients do not use set-asides or quotas in the administration of the DBE Program.

49 CFR Part 26.47
Failure to Meet Overall Goal

ODOT monitors DBE participation towards the overall goal based on awards and commitments. If the
awards and commitments reported on the Uniform Report of Awards and Commitments and Payments at
the end of any federal fiscal year are less than the overall goal applicable to that federal fiscal year, ODOT
will consider factors that include, but not limited to:

1. Analyze in detail the reasons for the difference between the overall goal and the actual
achievement;

2. Establish specific steps and milestones to correct the deficiencies identified in order to meet the
goal in the new federal fiscal year;

3. Submit, within 90 days of the end of the federal fiscal year, the analysis and corrective actions to
FTA.

4. If the Uniform Report of DBE Awards or Commitments and Payments or other information
demonstrates that current trends make it unlikely that ODOT will achieve DBE awards and
commitments that would be necessary to allow ODOT to meet the overall goal at the end of the
federal fiscal year, FTA may require ODOT to make further Good Faith Efforts (GFEs), such as by
modifying the race-conscious/race-neutral split or introducing additional race-conscious or
race-neutral measure for the remainder of the federal fiscal year.
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49 CFR Part 26.51
Setting Overall Goals

ODOT develops its overall agency DBE goal consistent with 49 CFR Part 26.45. The methodology used to
develop the overall goal is available to the public electronically on ODOT’s webpage. ODOT submits its FTA
methodologies and goals to the appropriate OA as required. Submittal is based upon the staggered
three-year goal schedule. A description of the methodology to calculate the overall goal and the goal
calculations can be found in Attachment F to this program.

Project Level DBE Goals

All ODOT FTA funded procurement services are reviewed in order to determine DBE opportunities.
OMPTD’s contracts are administered by ODOT’s Procurement Division. FTA funded contracts are
reviewed by a committee composed of staff from the Civil Rights Division, the Procurement Division, and
the OMPTD. The committee meets after the final internal solicitation meeting. A DBE goal is established
prior to the solicitation, when applicable.

49 CFR Part 26.53
Good Faith Efforts (GFEs) Process

When ODOT has established a DBE contract goal, ODOT awards the contract only to a consultant who
makes responsible Good Faith Efforts (GFEs) to meet or exceed the goal. ODOT determines that a
consultant has made GFEs if the consultant does either of the following, as per 49 CFR Part 26.53:

Documents that it has obtained enough DBE participation to meet the goal; or

2. Documents that it made adequate GFEs to meet the goal even though it did not succeed in
obtaining enough DBE participation to do so. If the consultant does document adequate GFEs,
ODOT will not deny award of the contract on the basis that the consultant failed to meet the goal.

Prior to Award

In the solicitations for USDOT-assisted projects/contracts for which a goal has been established, award of the
project will be conditioned on meeting the requirements of this section. All consultants are required to submit the
appropriate DBE Form 6, Confirmation of Intent to Subcontract Federal-Aid Project, after negotiation. If the DBE
goal cannot be met, the consultant is required to submit the appropriate DBE Form 5 with the firm’s Letter of

Intent (LOI).
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After Award

If at any time the DBE goal on the project/contract cannot be met, the prime consultant/contractor is
required to seek all opportunities (Good Faith Efforts) where DBE firms can be utilized. If additional DBE
participation is not obtainable, the appropriate DBE Form 5 along with justification and evidence of Good
Faith Efforts (GFEs) is required and must be approved by the CRD.

ODOT's Good Faith Effort (GFE) Determination Process

ODOT verifies that all information is complete, accurate and adequately documents the consultant’s
Good Faith Efforts (GFEs).

As per 49 CFR Part 26, the following is a list of types of actions, which can be considered as part of the
consultant’s GFEs to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it
intended to be exclusive or exhaustive.

e Solicit through all reasonable and available means the interest of all certified DBEs that have the
capability to perform the work of the project/contract. This may include attendance at pre-bid
and business match-making meetings and events, advertising and/or written notices, posting of
Notices of Sources Sought and/or Request for Proposals, and written notices to all DBEs listed in
ODOT’s DBE Directory.

e The consultant should solicit this interest as early in the acquisition process as practicable to
allow the DBEs to respond to the solicitation and submit a timely offer for the sub-
agreement/subcontract. The consultant should determine with certainty if the DBEs are
interested by taking appropriate steps to follow up initial solicitations.

e Selecting portions of the work to be performed by DBEs in order to increase the likelihood that
the DBE goals will be achieved.

e Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the project/contract in a timely manner.

e Negotiating in good faith with interested DBEs. Incur reasonable additional costs to obtain DBE
Participation. Price alone is not a sufficient reason to reject a DBE. The consultant must
demonstrate that the cost is excessive and unreasonable. Reasonableness is evaluated not only in
terms of the dollar and percentage difference from one bidder to another, but also in light of the
percentage of the total contract.

e As necessary, revise the DBE participation plan in order to obtain DBE participation. In the event
the consultant is unable to obtain DBE participation under the original plan or is receiving DBE
qguotes in other areas, it should consider revising the plan, unbundling and forgoing self-
performance or portions of the contract.

e Provide assistance to DBEs. Assistance may include providing the DBE help to understand
technical and contract requirements of the project, obtain bonds and insurance for the project,
and connect with others in the industry to obtain supplies, equipment or other materials for the
project. The consultant should be careful not to compromise the independence or potential
Commercial Useful Function (CUF) of the DBE, therefore in no instances should consultants arrange
supply purchases, negotiate on behalf of a DBE, lend equipment to DBEs, or directly pay DBE
employees.
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Good Faith Efforts (GFEs)
Administrative Reconsideration Process

If ODOT determines that the apparent successful consultant has failed to meet the requirements, prior to
awarding the project/contract, ODOT will provide the consultant an opportunity for administrative
reconsideration.

1. If the ODOT DBELO determines that the consultant did not demonstrate Good Faith Efforts (GFEs) to
meet the project/contract goal, the DBELO shall notify the consultant in writing, via the email address
provided from the contact(s) listed in the LOI/Bidexpress.

2. The notice shall state that the consultant is entitled to administrative reconsideration. ODOT’s
independent administrative reconsideration official is the Director of Capital Programs and/or designee,
provided that such designee did not participate in the original determination. The DBELO shall provide the
administrative reconsideration official with a copy of the notice to the consultant.

3. The consultant has three business days from the date of the notice from the DBELO to submit a
request for administrative reconsideration to the email addresses provided in the notice.

a. Therequest shall include the consultant’s basis for the appeal and any supporting documentation
that the consultant would like considered as part of the reconsideration.

b. The request shall also include a statement as to whether the consultant/bidder would like
reconsideration or a hearing.

e If the consultant/bidder requests reconsideration, then the ODOT Director of Capital Programs
and/or designee will review the documentation provided with the bid along with any relevant
correspondence received from the consultant/bidder following the opening of the bid in
order to independently determine whether or not the consultant/bidder demonstrated Good
Faith Efforts.

e If the consultant/bidder requests a hearing, then the consultant/bidder will be allowed to meet
with the Director of Capital Programs and/or designee in-person, by telephone, or by virtual
platform in order to defend their Good Faith Effort. Only the documentation that was
presented with the bid will be considered at the hearing.

e Hearings, for the purpose of administrative reconsideration, are not open to the public. The
DBELO and/or designee may attend in the interest of the Department, although it is not
required.

c. Ifthe consultant/bidder does not include a request for a hearing, the right to a hearing is waived.

4. If the consultant/bidder has requested a hearing, the administrative reconsideration official will
establish a date, time and format for the hearing, and send written notice via email to the DBELO and/or
designee, and the consultant/bidder at least two business days in advance of the hearing. If schedules
permit, the parties may waive the two-day requirement.

5. The administrative reconsideration official shall issue the final determination as to whether the
consultant/bidder made Good Faith Efforts to meet the project/contract goal within five days. The
determination of the Director of Capital Programs and/or designee is not appealable.
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Termination/Substitution of a DBE Firm

As per 49 CFR Part 26.53, a prime consultant/contractor cannot terminate and/or substitute a DBE
without prior written consent from ODOT’s CRD. The prime consultant/contractor is required to utilize
the specific DBEs listed to perform the work and supply the material for which each is listed unless the
prime consultant/contractor obtains written consent. This includes, but it not limited to, instances in
which a prime consultant/contractor seeks to perform work originally designated for a DBE sub-
consultant/subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE
firm.

The prime consultant/contractor seeks to terminate a DBE on a federal-aid project, the prime
consultant/contractor must notify the DBE in writing. The request must give the DBE notice of the
prime's intent to terminate and the reason.

As stated in 49 CFR Part 26, good cause determination for terminating a DBE on a contract, are:

o The listed DBE sub-consultant/contractor fails or refuses to execute a written contract;

o The listed DBE sub-consultant/contractor fails or refuses to perform the work of its sub-
agreement/subcontract in a way consistent with normal industry standards. Provided however,
that good cause does not exist if the failure or refusal of the DBE sub-consultant/contractor to
perform its work on the sub-agreement/subcontract results from the bad faith or discriminatory
action of the prime consultant/contractor;

o The listed DBE sub-consultant/contractor fails or refuses to meet the prime
consultant/contractor’s reasonable, nondiscriminatory bond requirements.

o The listed DBE sub-consultant/contractor becomes bankrupt, insolvent, or exhibits credit
unworthiness;

o The listed DBE sub-consultant/contractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant to 2 CFR Parts 180, 215 and 1,200 or applicable
state law;

o ODOT has determined that the listed DBE sub-consultant/contractor is not a responsible sub-
consultant/contractor;

o The listed DBE sub-consultant/contractor voluntarily withdraws from the project and provides to
ODOT written notice of its withdrawal;

o The listed DBE is ineligible to receive DBE credit for the type of work required;

o A DBE owner dies or becomes disabled with the result that the listed DBE sub-
consultant/contractor is unable to complete its work on the project/contract;

o Other documented good cause that is determined to compel the termination of the DBE sub-
consultant/contractor. Good cause does not exist if the prime consultant/contractor seeks to
terminate a DBE it relied upon to obtain the contract so that the prime consultant/contractor can
self-perform the work. Good cause does not also exist if the prime consultant/contractor
substitutes another DBE or non-DBE aftercontract award.
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1. Notify the DBE, in writing, the specific intent to terminate and the reason(s). The prime
consultant/contractor must copy the DBELO (Jenny Allen; jallen@odot.org) onto the letter. The
notification must include the DBE has 5 calendar days to respond to the notice, if any, on why it
objects to the proposed termination and why the prime's request to terminate should not be
approved. The DBE is required to submit any objections to the DBELO.

2. After notifying the DBE and waiting the 5 days, the prime shall submit a DBE Form 4 for review to
the DBELO. Prime is required to include copies of written objections the DBE may have provided
within the 5 calendar days.

3. The Department will make the final determination and notify the prime consultant/contractor in
writing of the decision. If ODOT does not approve the request, the prime consultant/contractor
shall continue to use the committed DBE in accordance with the agreement/contract.

4. The decision is final with no right of appeal, formal or informal.

Information about the termination/replacement process, including a sample template, is available on ODOT'’s
webpage.

If Termination Does Not Result in DBE Shortfall

If termination of a DBE firm does not result in a DBE contract goal shortfall, the prime consultant/contractor
is not required to find a substitute DBE firm.

If Termination Results in a DBE Shortfall

When a termination of a DBE firm results in a shortfall, the prime consultant/contractor must make Good
Faith Efforts to find, as a substitute for the original DBE, another DBE to perform, at least to the extent
needed to meet the established contract goal. The prime consultant/contractor will document its Good
Faith Efforts to find and secure a substitute DBE within seven days, which may be extended for an
additional seven days if necessary at the request of the consultant/contractor. The prime
consultant/contractor will request, in writing, approval from ODOT to utilize the substitute DBE on the
DBE Form 4.

All  CRD forms are located in the “Doing Business” section under “ODOT Forms” at
https://oklahoma.gov/odot/business-center/odot-forms.html.
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49 CFR Part 26.55

Counting DBE Participation Towards Goals

When a DBE participates in a contract, ODOT only counts the value of the work actually performed by the
DBE as indicated through the Commercial Useful Function (CUF) toward DBE goals.

1.

The entire amount of the portion of a project/contract that is performed by the DBE’s own forces
will be credited. Included are the cost of supplies and materials obtained by the DBE for the work
of the project/contract, including supplies purchased or equipment leased by the DBE (except
supplies and equipment the DBE sub-consultant/contractor purchases or leases from the prime
consultant/contractor or its affiliate.)

ODOT counts the entire amount of fees or commissions charged by a DBE firm for providing a
bona fide service, such as professional, technical, consultant, or managerial services, or for
providing bonds or insurance specifically required for the performance of a USDOT-assisted
contract, toward DBE goals, provided the fee is reasonable and not excessive as compared with
fees customarily allowed for similar services.

When a DBE performs as a participant in a joint venture, ODOT counts a portion of the total
dollar value of the contract equal to the distinct, clearly defined portion of the work of the
contract that the DBE performs with its own forces.

a. ODOT counts expenditures toward DBE goals only if the DBE is performing a CUF on that
contract.

b. A DBE performs a CUF when it is responsible for execution of the work of the
project/contract and is carrying out its responsibilities by actually performing, managing,
and supervising the work involved.

c. To perform a CUF, the DBE must also be responsible, with respect to materials and
supplies used on the project/contract, for negotiating price, determining quality and
guantity, ordering the material, and installing (where applicable) and paying for the
material itself.

d. To determine whether a DBE is performing a CUF, ODOT evaluates the amount of work
subcontracted, industry practices, whether the amount the firm is to be paid under the
project/contract is commensurate with the work it is actually performing and the DBE
credit claimed for its performance of the work, and other relevant factors. A DBE does
not perform a CUF if its role is limited to that of an extra participant in a transaction,
contract, or project through which funds are passed in order to obtain the appearance of
DBE participation. In determining whether a DBE is such an extra participant, ODOT
examines similar transactions, particularly those in which DBEs do not participate. If a
DBE does not perform or exercise responsibility for at least 30 percent of the total cost of
its contract with its own workforce, ODOT presumes that it is not performing a CUF.
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4. A DBE trucking company must be responsible for the management and supervision of the entire
trucking operation for which it is responsible on a particular contract, and there cannot be a
contrived arrangement for the purpose of meeting DBE goals. The DBE must itself own and
operate at least one fully licensed, insured, and operational truck used on the contract. The DBE
receives credit for the total value of the transportation services it provides on the contract using
trucks it owns, insures, and operates using drivers it employs. ODOT does not permit additional
non-DBE trucks to count toward the DBEgoal.

5. If the materials or supplies are purchased from a DBE “regular dealer,” ODOT counts 60 percent
of the cost of the materials or supplies toward DBE participation.

a. A “regular dealer” is defined as a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or
equipment of the general character described by the specifications and required under
the contract are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business.

b. To be aregular dealer, the firm must be an established, regular business that engages, as
its principal business and under its own name, in the purchase and sale or lease of the
products in question.

c. A person may be a regular dealer in such bulk items as petroleum products, steel,
cement, gravel, stone, or asphalt without owning, operating, or maintaining a place of
business if the person both owns and operates distribution equipment for the products.
Any supplementing of regular dealers' own distribution equipment shall be by a long-
term lease agreement and not on an ad hoc or contract-by-contract basis.

d. Packagers, brokers, manufacturers' representatives, or other persons who arrange or
expedite transactions are not regular dealers.

6. ODOT considers a DBE which is neither a manufacturer nor a regular dealer, to be a broker. If
ODOT determines such fees are reasonable, ODOT will count the entire amount of DBE broker
fees or commissions charged for assistance in the procurement of the materials and supplies, or
fees or transportation charges for the delivery of materials or supplies required on a job site,
toward DBE goals. If a firm is acting as a broker, ODOT does not count any portion of the cost of
the materials and supplies toward DBE goals.

7. A DBE firm must be certified in the work to be performed at the time of commitment and
contract in order to count toward the DBE goal. When a prime consultant/contractor has made a
commitment to using a DBE firm, or ODOT has made a commitment to using a DBE prime
consultant/contractor, but a sub-agreement/subcontract has not been executed before the firm
is decertified, the ineligible firm cannot count toward the contract goal or overall goal. The prime
consultant/contractor must replace the ineligible firm with an eligible DBE firm or demonstrate to
ODOQT that it has made Good Faith Efforts (GFEs) to do so.

If a prime consultant/contractor has executed a sub-agreement/subcontract with a firm before it is
notified of its ineligibility, the prime consultant/contractor may continue to use the firm on the
project/contract and may continue to receive credit toward its DBE goal for the firm's work.
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Subpart D— DBE Certification Standards
49 CFR Part 26.61

Burdens of Proof

In determining whether to certify a firm as eligible to participate as a DBE, ODOT will apply the standards
of 49 CFR Part 26.61.

1.

The firm seeking certification has the burden of demonstrating to ODOT, by a preponderance of
the evidence, that it meets the requirements of 49 CFR Part 26 concerning group membership or
individual disadvantage, business size, ownership, and control.

When an individual submits a signed, notarized statement that he or she is a member of one of
the groups in 49 CFR Part 26.67(a), ODOT will presume that such individual is socially and
economically disadvantaged.

ODOT will make determinations concerning whether individuals and firms have met their burden
of demonstrating ownership, control, and social and economic disadvantage by considering all
the facts in the record, viewed as a whole.

49 CFR Part 26.63

Group Membership Determinations

If, after reviewing the signed notarized statement of membership in a presumptively disadvantaged
group, ODOT has a well-founded reason to question the individual’s claim of membership in that group,
ODOT will require the individual to present additional evidence that he or she is a member of the group.

1.

ODOT will provide the individual a written explanation of its reasons for questioning his or her
group membership and a written request for additional evidence. In implementing this section,
ODOT will take special care to ensure that it does not impose a disproportionate burden on
members of any particular designated group.

In determining a group membership classification, ODOT will consider whether the person has
held himself out to be a member of the group over a long period of time prior to application for
certification and whether the person is regarded as a member of the group by the relevant
community. ODOT may require the applicant to produce appropriate documentation of group
membership.

If ODOT determines that an applicant claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the applicant will be
required to demonstrate social and economic disadvantage on an individual basis. ODOT’s
decisions concerning membership in a designated group are subject to the certification appeals
procedure as set forth in 49 CFR Part 26.89.
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49 CFR Part 26.65

Business Size Determinations

To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as defined by
Small Business Administration (SBA) standards. ODOT will apply current SBA business size standards
found in 13 CFR Part 121 appropriate to the type(s) of work the firm seeks to perform on federally-
assisted contracts. ODOT rebuttably presumes that citizens of the United States (or lawfully admitted
permanent residents) who are women, Black Americans, Hispanic Americans, Native Americans, Asian-
Pacific Americans, Subcontinent Asian Americans, or other minorities found to be disadvantaged by the
SBA, are socially and economically disadvantaged individuals provided that the applicant has submitted a
notarized certification that each presumptively disadvantaged owner is, in fact, socially and economically
disadvantaged.

ODOT requires each individual owner of a firm applying to participate as a DBE, whose ownership and
control are relied upon for DBE certification, to certify that he or she has a personal net worth that does
not exceed $1.32 million. This certification must be supported with a signed, notarized statement of
personal net worth, with appropriate supporting documentation.

Where necessary to accurately determine an individual's personal net worth, ODOT may, on a case-by-
case basis, require additional financial information from the owner of an applicant firm (e.g., information
concerning the assets of the owner's spouse, where needed to clarify whether assets have been
transferred to the spouse or when the owner's spouse is involved in the operation of the company).
However, such requests for additional information will not be unduly burdensome or intrusive.
Notwithstanding any provision of Federal or State law, ODOT will not release an individual's personal net
worth statement nor any documents pertaining to it to any third party without the written consent of the
submitter.

ODOT will transmit this information to the USDOT in any certification appeal proceeding under 49 CFR
Part 26.89 or to any other State to which the individual's firm has applied for interstate certification.

In determining an individual's net worth, ODOT:

a. Excludes the individual's ownership interest in the applicant firm
Excludes the individual's equity in his or her primary residence (except any portion of
such equity that is attributable to excessive withdrawals from the applicant firm). The
equity is the market value of the residence less any mortgages and home equity loan
balances. ODOT includes home equity loan balances in the equity calculation and not as a
separate liability on the individual's personal net worth form;

c. Does not use contingent liabilities to reduce an individual's net worth; and

d. With respect to assets held in vested pension plans, Individual Retirement Accounts,
401(k) accounts, or other retirement savings or investment programs in which the assets
cannot be distributed to the individual at the present time without significant adverse tax
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or interest consequences, includes only the present value of such assets, less the tax and
interest penalties that would accrue if the asset were distributed at the present time.

Rebuttable Presumption of Disadvantage

An individual's presumption of economic disadvantage may be rebutted if the statement of personal net
worth and supporting documentation shows that the individual's personal net worth exceeds $1.32
million. ODOT is not required to have a proceeding in order to rebut the presumption of economic
disadvantage in this case.

An individual’s presumption of economic disadvantage may also be rebutted if the statement of personal
net worth and supporting documentation demonstrates that the individual is able to accumulate
substantial wealth. In making this determination, as a certifying agency, ODOT may consider factors that
include, but are not limited to:

a. Whether the average adjusted gross income of the owner over the most recent three year
period exceeds $350,000;

b. Whether the income was unusual and not likely to occur in the future;
Whether the earnings were offset by losses;

d. Whether the income was reinvested in the firm or used to pay taxes arising in the normal
course of operations by the firm;

e. Other evidence that income is not indicative of lack of economic disadvantage; and

f.  Whether the total fair market value of the owner's assets exceed $6 million.

The exclusions for net worth purposes are not exclusions for asset valuation or access to capital and
credit purposes. ODOT has a proceeding in order to rebut the presumption of economic disadvantage
when the $1.32 million threshold has not been met but the individuals otherwise demonstrates an ability
to accumulate substantial wealth.

If ODOT has a reasonable basis to believe that an individual who is a member of one of the designated
groups is not, in fact, socially and/or economically disadvantaged ODOT may, at any time, start a
proceeding to determine whether the presumption should be regarded as rebutted with respect to that
individual.

ODOT’s proceeding follow the procedures of 49 CFR Part 26.87. ODOT has the burden of demonstrating,
by a preponderance of the evidence, that the individual is not socially and economically disadvantaged.
ODOT may require the individual to produce information relevant to the determination of his or her
disadvantage.

When an individual's presumption of social and/or economic disadvantage has been rebutted, his or her
ownership and control of the firm in question cannot be used for purposes of DBE eligibility under this
subpart unless and until he or she makes an individual showing of social and/or economic disadvantage. If
the basis for rebutting the presumption is a determination that the individual's personal net worth
exceeds $1.32 million, the individual is no longer eligible for participation in the program and cannot
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regain eligibility by making an individual showing of disadvantage, so long as his or her Personal Net
Worth (PNW) remains above that amount.

Firms owned and controlled by individuals who are not presumed to be socially and economically
disadvantaged (including individuals whose presumed disadvantage has been rebutted) may apply for
DBE certification. ODOT will determine on a case-by-case whether each individual whose ownership and
control are relied upon for DBE certification is socially and economically disadvantaged. In such a
proceeding, the applicant firm has the burden of demonstrating to ODOT, by a preponderance of the
evidence, that the individuals who own and control it are socially and economically disadvantaged. An
individual whose personal net worth exceeds $1.32 million shall not be deemed to be economically
disadvantaged. In making these determinations, ODOT uses the guidance found in Appendix E of 49 CFR
Part 26. ODOT requires that applicants provide sufficient information to permit determinations under the
guidance of Appendix E of 49 CFR Part 26.

49 CFR Part 26.69
Ownership Determinations

To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

In the case of a corporation, such individuals must own at least 51 percent of each class of voting stock
outstanding and 51 percent of the aggregate of all stock outstanding.

In the case of a partnership, 51 percent of each class of partnership interest must be owned by socially
and economically disadvantaged individuals. Such ownership must be reflected in the firm’s partnership
agreement.

In the case of a limited liability company, at least 51 percent of each class of member interest must be
owned by socially and economically disadvantaged individuals.

The firm’s ownership by socially and economically disadvantaged individuals must be real, substantial,
and continuing, going beyond pro forma ownership of the firm as reflected in ownership documents. The
disadvantaged owners must enjoy the customary incidents of ownership, and share in the risks and
profits commensurate with their ownership interests, as demonstrated by the substance, not merely the
form, of arrangements.

All securities that constitute ownership of a firm shall be held directly by disadvantaged persons. Except
as provided in this paragraph, no securities or assets held in trust, or by any guardian for a minor, are
considered as held by disadvantaged persons in determining the ownership of a firm. However, securities
or assets held in trust are regarded as held by a disadvantaged individual for purposes of determining
ownership of the firm, if:

1. The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individual; or
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2. The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee,
exercises effective control over the management, policy making, and daily operational activities
of the firm. Assets held in a revocable living trust may be counted only in the situation where the
same disadvantaged individual is the sole grantor, beneficiary, and trustee.

The contributions of capital or expertise by the socially and economically disadvantaged owners to
acquire their ownership interests must be real and substantial. Examples of insufficient contributions
include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a
disadvantaged individual, or mere participation in a firm’s activities as an employee. Debt instruments
from financial institutions or other organizations that lend funds in the normal course of their business do
not render a firm ineligible, even if the debtor’s ownership interest is security for the loan.

The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owners’ contribution to acquire ownership:

The owner’s expertise must be:

In a specialized field

Of Outstanding quality

In areas critical to the firm’s operations

Indispensable to the firm’s potential success;

Specific to the type of work the firm performs; and

Documented in the records of the firm. These records must clearly show the contribution of
expertise and the value to the firm.

S 0 T W

The individual whose expertise is relied upon must have a significant financial investment in the firm.

ODOT will always deem as held by a socially and economically disadvantaged individual, for purposes of
determining ownership, all interests in a business or other assets obtained by a socially and economically
disadvantaged individuals:

1. As a result of a final property settlement or court order in a divorce or legal separation,
provided that no term or condition of the agreement or divorce decree is inconsistent with
this section; or

2. Through inheritance, or otherwise because of the death of the former owner

ODOT will presume as not being held by socially and economically disadvantaged individual, for purpose
of determining ownership, all interest in a business or other assets obtained by the individuals as the
result of a gift, or transfer without adequate consideration, from any non-disadvantaged individual or
non-DBE firm who is:

1. Involved in the same firm for which the individual is seeking certification, or an affiliate of
that firm;

2. Involved in the same or a similar line of business; or

3. Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for
which the individual is seeking certification.
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To overcome this presumption and permit the interests or assets to be counted, the disadvantaged
individual must demonstrate to ODOT, by clear and convincing evidence, that:

1.

2.

The gift or transfer to the disadvantaged individual was made for reasons other than
obtaining certification as a DBE; and

The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who
provided the gift or transfer.

ODOT will apply the following rules in situations in which marital assets form a basis for ownership of a

firm:

When marital assets (other than the assets of the business in question), held jointly or as
community property by both spouses, are used to acquire the ownership interest asserted by
one spouse, ODOT will deem the ownership interest in the firm to have been acquired by
that spouse  with his or her own individual resources, provided that the
other spouse irrevocably renounces and transfers all rights in the ownership interest in the
manner sanctioned by the laws of the state in which either spouse or the firm is domiciled.
ODOT does not count a greater portion of joint or community property assets toward
ownership than state law would recognize as belonging to the socially and economically
disadvantaged owner of the applicant firm.

A copy of the document legally transferring and renouncing the other spouse's rights in the
jointly owned or community assets used to acquire an ownership interest in the firm must be
included as part of the firm's application for DBE certification.

ODOT may consider the following factors in determining the ownership of a firm. However, ODOT will not
regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely

because:

1.

A socially and economically disadvantaged individual acquired his or her ownership interest
as the result of a gift, or transfer without adequate consideration, other than the types set
forth in this section;

There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real
or personal property, bank signature cards, or other documents; or

Ownership of the firm in question or its assets is transferred for adequate consideration from
a spouse who is not a socially and economically disadvantaged individual to a spouse who is
such an individual. In this case, ODOT will give particularly close and careful scrutiny to the
ownership and control of a firm to ensure that it is owned and controlled, in substance as
well as in form, by a socially and economically disadvantaged individual.
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49 CFR Part 26.71
Determination of Control

In determining whether socially and economically disadvantaged owners control a firm, ODOT will
consider all the facts in the record, viewed as a whole.

Only an independent business may be certified as a DBE. An independent business is one the viability of
which does not depend on its relationship with another firm or firms.

1. In determining whether a potential DBE is an independent business, ODOT will scrutinize
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial
and/or bonding support, and other resources.

2. ODOT will consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with
non-DBE firms compromise the independence of the potential DBE firm.

3. ODOT will examine the firm's relationships with prime contractors to determine whether a
pattern of exclusive or primary dealings with a prime contractor compromises the
independence of the potential DBE firm.

4. In considering factors related to the independence of a potential DBE firm, ODOT will
consider the consistency of relationships between the potential DBE and non-DBE firms with
normal industry practice.

A DBE firm must not be subject to any formal or informal restrictions, which limit the customary
discretion of the socially and economically disadvantaged owners. There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.g.,
cumulative voting rights, voting powers attached to different classes of stock, employment contracts,
requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the
socially and economically disadvantaged owners, without the cooperation or vote of any non-
disadvantaged individual, from making any business decision of the firm. This paragraph does not
preclude a spousal co-signature on documents as provided for in 49 CFR Part 26.69(j)(2).

The socially and economically disadvantaged owners must possess the power to direct or cause the
direction of the management and policies of the firm and to make day-to-day as well as long-term
decisions on matters of management, policy and operations.

1. Adisadvantaged owner must hold the highest officer position in the company (e.g., chief
executive officer or president).

2. Inacorporation, disadvantaged owners must control the board of directors.

3. Ina partnership, one or more disadvantaged owners must serve as general partners, with
control over all partnership decisions.

Individuals who are not socially and economically disadvantaged or immediate family members may be
involved in a DBE firm as owners, managers, employees, stockholders, officers, and/or directors. Such
individuals must not, however possess or exercise the power to control the firm, or be disproportionately
responsible for the operation of the firm.

The socially and economically disadvantaged owners of the firm may delegate various areas of the
management, policymaking, or daily operations of the firm to other participants in the firm, regardless of
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whether these participants are socially and economically disadvantaged individuals. Such delegations of
authority must be revocable, and the socially and economically disadvantaged owners must retain the
power to hire and fire any person to whom such authority is delegated. The managerial role of the
socially and economically disadvantaged owners in the firm's overall affairs must be such that
the recipient can reasonably conclude that the socially and economically disadvantaged owners actually
exercise control over the firm's operations, management, and policy.

The socially and economically disadvantaged owners must have an overall understanding of, and
managerial and technical competence and experience directly related to, the type of business in which
the firm is engaged and the firm's operations. The socially and economically disadvantaged owners are
not required to have experience or expertise in every critical area of the firm's operations, or to have
greater experience or expertise in a given field than managers or key employees. The socially and
economically disadvantaged owners must have the ability to intelligently and critically evaluate
information presented by other participants in the firm's activities and to use this information to make
independent decisions concerning the firm's daily operations, management, and policymaking. Generally,
expertise limited to office management, administration, or bookkeeping functions unrelated to the
principal business activities of the firm is insufficient to demonstrate control.

If state or local law requires the persons to have a particular license or other credential in order to own
and/or control a certain type of firm, then the socially and economically disadvantaged persons who own
and control a potential DBE firm of that type must possess the required license or credential. If state or
local law does not require such a person to have such a license or credential to own and/or control a firm,
ODOT will not deny certification solely on the ground that the person lacks the license or credential.
However, ODOT may take into account the absence of the license or credential as one factor in
determining whether the socially and economically disadvantaged owners actually control the firm.

ODOT may consider differences in remuneration between the socially and economically disadvantaged
owners and other participants in the firm in determining whether to certify a firm as a DBE. Such
consideration shall be in the context of the duties of the persons involved, normal industry practices, the
firm's policy and practice concerning reinvestment of income, and any other explanations for the
differences proffered by the firm. ODOT may determine that a firm is controlled by its socially and
economically disadvantaged owner although that owner's remuneration is lower than that of some other
participants in the firm.

In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, ODOT may consider a difference between the
remuneration of the former and current controller of the firm as a factor in determining who controls the
firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to
receive greater compensation than the disadvantaged individual.

In order to be viewed as controlling a firm, a socially and economically disadvantaged owner cannot
engage in outside employment or other business interests that conflict with the management of the firm
or prevent the individual from devoting sufficient time and attention to the affairs of the firm to control
its activities. For example, absentee ownership of a business and part-time work in a full-time firm are not
viewed as constituting control. However, an individual could be viewed as controlling a part-time business
that operates only on evenings and/or weekends, if the individual controls it all the time it is operating.

A socially and economically disadvantaged individual may control a firm even though one or more of the
individual's immediate family members (who themselves are not socially and economically disadvantaged
individuals) participate in the firm as a manager, employee, owner, or in another capacity. Except as
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otherwise provided in this paragraph, ODOT will make a judgment about the control the socially and
economically disadvantaged owner exercises vis-a-vis other persons involved in the business, without
regard to whether or not the other persons are immediate family members.

ODOT cannot determine that the socially and economically disadvantaged owners - as distinct from the
family as a whole - control the firm, then the socially and economically disadvantaged owners have failed
to carry their burden of proof concerning control, even though they may participate significantly in the
firm's activities.

Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether or not
an immediate family member), ownership and/or control were transferred to a socially and economically
disadvantaged individual, and the nondisadvantaged individual remains involved with the firm in any
capacity, there is a rebuttable presumption of control by the non-disadvantaged individual unless the
disadvantaged individual now owning the firm demonstrates to ODOT by clear and convincing evidence,
that:

1. The transfer of ownership and/or control to the disadvantaged individual was made for
reasons other than obtaining certification as a DBE; and

2. The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a nondisadvantaged individual who
formerly owned and/or controlled the firm.

In determining whether a firm is controlled by its socially and economically disadvantaged owners, ODOT
may consider whether the firm owns equipment necessary to perform its work. ODOT will not determine
that a firm is not controlled by socially and economically disadvantaged individuals solely because the
firm leases, rather than owns, such equipment, where leasing equipment is a normal industry practice
and the lease does not involve a relationship with a prime contractor or other party that compromises
the independence of the firm.

ODOT will grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to control the firm. To become certified in an
additional type of work, the firm need demonstrate to ODOT only that it’s socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. ODOT will not
require that the firm be recertified or submit a new application for certification, but will verify the
disadvantaged owner's control of the firm in the additional type of work.

1. The types of work a firm can perform (whether on initial certification or when a new type of
work is added) must be described in terms of the most specific available NAICS code for that
type of work. ODOT may also apply a NAICS descriptor from a classification scheme of
equivalent detail and specificity. A correct NAICS code is one that describes, as specifically as
possible, the principal goods or services which the firm would provide to USDOT recipients.
Multiple NAICS codes may be assigned where appropriate. Program participants must rely on,
and not depart from, the plain meaning of NAICS code descriptions in determining the scope
of a firm's certification.

2. Firms and recipients must check carefully to make sure that the NAICS codes cited in a
certification are kept up-to-date and accurately reflect work, which ODOT has determined
the firm's owners can control. The firm bears the burden of providing detailed company
information the certifying agency needs to make an appropriate NAICS code designation.

3. If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of
work in which it is seeking to be certified as a DBE, the firm may request that the certifying
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agency, in its certification documentation, supplement the assigned NAICS code(s) with a
clear, specific, and detailed narrative description of the type of work in which the firm is
certified. A vague, general, or confusing description is not sufficient for this purpose, and
recipients should not rely on such a description in determining whether a firm's participation
can be counted toward DBE goals.

4. A certifier is not precluded from changing a certification classification or description if there is
a factual basis in the record. However, certifiers will not make after-the-fact statements
about the scope of a certification, not supported by evidence in the record of the certification
action.

A business operating under a franchise or license agreement may be certified if it meets the standards in
this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In determining
whether affiliation exists, ODOT will generally not consider the restraints relating to standardized quality,
advertising, accounting format, and other provisions imposed on the franchisee or licensee by the
franchise agreement or license, provided that the franchisee or licensee has the right to profit from its
efforts and bears the risk of loss commensurate with ownership. Alternatively, even though a franchisee
or licensee may not be controlled by virtue of such provisions in the franchise agreement or license,
affiliation could arise through other means, such as common management or excessive restrictions on
the sale or transfer of the franchise interest or license.

In order for a partnership to be controlled by socially and economically disadvantaged individuals, any
non-disadvantaged partners must not have the power, without the specific written concurrence of the
socially and economically disadvantaged partner(s), to contractually bind the partnership or subject the
partnership to contract or tort liability.

The socially and economically disadvantaged individuals controlling a firm may use an employee leasing
company. The use of such a company does not preclude the socially and economically disadvantaged
individuals from controlling their firm if they continue to maintain an employer-employee relationship
with the leased employees. This includes being responsible for hiring, firing, training, assigning, and
otherwise controlling the on-the-job activities of the employees, as well as ultimate responsibility for
wage and tax obligations related to the employees.

49 CFR Part 26.73

Other Rules Affecting Certification

Consideration of whether a firm performs a Commercial Useful Function (CUF) or is a regular dealer
pertains solely to counting toward DBE goals the participation of firms that have already been certified as
DBEs. ODOT does not consider CUF issues in any way in making decisions about whether to certify a firm
as a DBE.

ODOT may consider, in making certification decisions, whether a firm has exhibited a pattern of conduct
indicating its involvement in attempts to evade or subvert the intent or requirements of the
DBE program.

ODOT will evaluate the eligibility of a firm on the basis of present circumstances. ODOT will not refuse to
certify a firm based solely on historical information indicating a lack of ownership or control of the firm
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by socially and economically disadvantaged individuals at some time in the past, if the firm currently
meets the ownership and control standards of this part.

ODOT will not refuse to certify a firm solely on the basis that it is a newly formed firm, has not completed
projects or contracts at the time of its application, has not yet realized profits from its activities, or has
not demonstrated a potential for success. If the firm meets disadvantaged, size, ownership, and control
requirements of this Part, the firm is eligible for certification.

DBE firms and firms seeking DBE certification shall cooperate fully with ODOT requests (and USDOT
requests) for information relevant to the certification process. Failure or refusal to provide such
information is a ground for a denial or removal of certification.

Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though controlled
by socially and economically disadvantaged individuals, are not eligible to be certified as DBEs.

An eligible DBE firm must be owned by individuals who are socially and economically disadvantaged.
Except as provided in this paragraph, a firm that is not owned by such individuals, but instead is owned by
another firm - even a DBE firm - cannot be an eligible DBE.

If socially and economically disadvantaged individuals own and control a firm through a parent or holding
company, established for tax, capitalization or other purposes consistent with industry practice, and the
parent or holding company in turn owns and controls an operating subsidiary, ODOT may certify the
subsidiary if it otherwise meets all requirements of this section. In this situation, the individual owners
and controllers of the parent or holding company are deemed to control the subsidiary through the
parent or holding company.

ODOT may certify such a subsidiary only if there is cumulatively 51 percent ownership of the subsidiary by
socially and economically disadvantaged individuals. The following examples illustrate how this
cumulative ownership provision works:

EXAMPLE 1:

Socially and economically disadvantaged individuals own 100 percent of a holding company,
which has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other
requirements.

EXAMPLE 2:
Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a
subsidiary. The subsidiary may be certified, if all other requirements are met.

EXAMPLE 3:

Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged
individuals is 56 percent (80 percent of the 70 percent). This is more than 51 percent, so ODOT
may certify the subsidiary, if all other requirements are met.

EXAMPLE 4:

Same as Example 2 or 3, but someone other than the socially and economically disadvantaged
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is
owned by disadvantaged individuals, through the holding or parent company, ODOT cannot
certify it because it fails to meet control requirements.
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EXAMPLE 5:
Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged
individuals is about 31 percent. This is less than 51 percent, so ODOT cannot certify the
subsidiary.

EXAMPLE 6:

The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater
than the size standard for the subsidiary seeking certification and/or the gross receipts cap of 49
CFR Part 26.65(b). Under the rules concerning affiliation, the subsidiary fails to meet the size
standard and cannot be certified.

Recognition of a business as a separate entity for tax or corporate purposes is not necessarily sufficient to
demonstrate that a firm is an independent business, owned and controlled by socially and economically
disadvantaged individuals.

ODOT will not require a DBE firm to be prequalified as a condition for certification.

A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or Native
Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size standards of 49
CFR Part 26.65. Such a firm must be controlled by socially and economically disadvantaged individuals, as
provided in 49 CFR Part 26.71.

The following special rules apply to the certification of firms related to Alaska Native Corporations (ANCs).

Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation, joint
venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the following
requirements:

o The Settlement Common Stock of the underlying ANC and other stock of the ANC held by holders
of the Settlement Common Stock and by Natives and descendants of Natives represents a
majority of both the total equity of the ANC and the total voting power of the corporation for
purposes of electing directors;

o The shares of stock or other units of common ownership interest in the subsidiary, joint venture,
or partnership entity held by the ANC and by holders of its Settlement Common Stock represent a
majority of both the total equity of the entity and the total voting power of the entity for the
purpose of electing directors, the general partner, or principal officers; and

o The subsidiary, joint venture, or partnership entity has been certified by the SBA under the 8(a) or
small disadvantaged business program.

As a recipient to whom an ANC-related entity applies for certification, ODOT will obtain from the firm
documentation sufficient to demonstrate that entity meets the requirements of this section. ODOT will
also obtain sufficient information about the firm to administer the program.

If an ANC-related firm does not meet all the conditions above, then it must meet the same
requirements as firms owned by Indian Tribes or Native Hawaiian Organizations.
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Subpart E — Certification Procedures
49 CFR Part 26.81

Oklahoma Unified Certification Program (UCP)

As per 49 CFR Part 26.81(b)(2), the UCP provides a one-stop-shop where disadvantaged businesses that
meet the DBE certification requirements and become certified are eligible to be used to meet the DBE
goal requirements on any project with funding from the USDOT. The UCP eliminates the need for multiple
certifications with recipients of funding from the U.S. Department of Transportation.

The ODOT is the UCP for the State of Oklahoma. ODOT is the certifying agency and maintains all signed
agreements and the list of Oklahoma UCP partners. All USDOT recipients (UCP partners) in the State of
Oklahoma agree that only DBE firms certified by the ODOT may participate

The UCP shall make all certification decisions on behalf of all USDOT recipients in the state with respect to
participation in the USDOT DBE Program.

(1) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant is
required to apply only once for a DBE certification that will be honored by all recipients in the
state.

(2) All obligations of recipients with respect to certification and nondiscrimination must be carried
out by UCPs, and recipients may use only UCPs that comply with the certification and
nondiscrimination requirements of 49 CFR Part 26.

(3) A UCP is not required to process an application for certification from a firm having its principal
place of business outside the state of Oklahoma if the firm is not certified by the UCP in the state
in which it maintains its principal place of business.

(4) A UCP DBE directory containing all firms certified by the ODOT is available to the public
electronically, on the internet. The directory is updated as soon as additions/changes are made.
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49 CFR Part 26.83
Procedures for Making Certification Decisions
Disadvantaged Business Enterprise (DBE)/Airport Concessionaire (AC) DBE Certification

The certification process is to ensure that only qualified small businesses that are independently owned
and controlled by one or more socially and economically disadvantaged persons are certified for this
program. Firms seeking initial, interstate, and continuing eligibility of Oklahoma DBE/ACDBE certification
must do so online through the CRCC system. The CRD does not accept paper documents.

ODOT takes the following steps in determining whether a DBE firm meets the standards:

a. Performs an on-site visit to the offices of the firm. ODOT interviews the principal officers of the
firm and reviews their resumes and/or work histories. ODOT also performs an on-site visit to job
sites if there are such sites on which the firm is working at the time of the eligibility investigation
in ODOT’s jurisdiction or local area, and such a visit is feasible. ODOT may rely upon the site visit
report of any other recipient with respect to a firm applying for certification;

b. Analyzes documentation related to the legal structure, ownership, and control of the applicant
firm. This includes, but is not limited to, Articles of Incorporation/Organization; corporate bylaws
or operating agreements; organizational, annual and board/member meeting records; stock
ledgers and certificates; and State-issued Certificates of Good Standing

c. Analyzes the bonding and financial capacity of the firm; lease and loan agreements; bank account
signature cards;

d. Determines the work history of the firm, including contracts it has received, work it has
completed; and payroll records;

e. Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any.

f.  Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE program;

g. Obtain complete Federal income tax returns (or requests for extensions) filed by the firm, its
affiliates, and the socially and economically disadvantaged owners for the last 3 years. A
complete return includes all forms, schedules, and statements filed with the Internal Revenue
Service.

h. Require potential DBEs to complete and submit an appropriate online application form, except as
otherwise provided in 49 CFR Part 26.85.

ODOT uses the application form required by 49 CFR Part 26. ODOT does not charge an application fee.
ODOT'’s application is available online through the CRCC system. To submit the application, the applicant
must attest to the accuracy and truthfulness of the information on the application form by an unsworn
declaration executed under penalty of perjury of the laws of the United States.

ODOT reviews all information on the form prior to making a decision about the eligibility of the firm.
ODOT may request clarification of information contained in the application at any time in the application
process.
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When another recipient, in connection with its consideration of the eligibility of a firm, makes a written
request for certification information, ODOT will promptly make the information available to the other
recipient. However, ODOT safeguards from disclosure to unauthorized persons information gathered as
part of the certification process that may reasonably be regarded as proprietary or other confidential
business information, consistent with applicable Federal, state, and local law.

Once ODOT has certified a DBE, it shall remain certified until and unless ODOT has removed its
certification, in whole or in part, through the procedures of 49 CFR Part 26.87, except as provided in the
following:

ODOT will not require DBEs to reapply for certification or undergo a recertification process. However,
ODOT may conduct a certification review of a certified DBE firm, including a new on-site review, if
appropriate in light of changed circumstances, a complaint, or other information concerning the firm's
eligibility. If information comes to ODOT’s attention that leads to question the firm's eligibility, ODOT may
conduct an on-site review on an unannounced basis, at the firm's offices and job sites.

DBE firms must inform ODOT in writing of any change in circumstances affecting the firm’s ability to meet
size, disadvantaged status, ownership, or control requirements of this part or any material change in the
information provided in the firm’s application form.

Changes in management responsibility among members of a limited liability company are covered by this
requirement. DBE Firms must attach supporting documentation describing in detail the nature of such
changes. The notice must take the form of an affidavit sworn to by the applicant before a person who is
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of
perjury of the laws of the United States. DBE firms must provide the written notification within 30 days of
the occurrence of the change. DBE Firms that fail to make timely notification of such a change, will be
deemed to have failed to cooperate under 49 CFR Part 26.109(c).

DBE firms must upload to ODOT, every year on the anniversary of the date of the firm’s certification, the
No Change Affidavit (NCA) sworn to by the firm's owners before a person who is authorized by State law
to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the
United States.

This NCA must affirm that there have been no changes in the firm's circumstances affecting its ability to
meet size, disadvantaged status, ownership, or control requirements of this part or any material changes
in the information provided in its application form, except for changes about which the firm has already
notified ODOT. The NCA shall specifically affirm that the firm continues to meet SBA business size criteria
and the overall gross receipts cap of this part, documenting this affirmation with supporting
documentation of the firm's size and gross receipts (e.g., submission of Federal tax returns). If the DBE
firm fails to provide this NCA in a timely manner, the firm will be deemed to have failed to cooperate
under 49 CFR Part 26.109(c).

ODOT will make decisions on applications for certification within 90 days of receiving from the applicant
firm complete information required in the CRCC system. ODOT may extend this time period once, for no
more than an additional 60 days, upon written notice to the firm, explaining fully and specifically the
reasons for the extension. ODOT’s failure to make a decision by the applicable deadline under this
paragraph is deemed a constructive denial of the application, on the basis of which the firm may appeal
to USDOT under 49 CFR Part 26.89.
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ODOT will advise each applicant within 30 days from the receipt of the application whether the
application is complete and suitable for evaluation and, if not, what additional information or action is
required.

If an applicant for DBE certification withdraws its application before ODOT has issued a decision on the
application, the applicant can resubmit the application at any time. ODOT will not apply the waiting
period provided under 49 CFR Part 26.86(c) before allowing the applicant to resubmit its application.
However, ODOT may place the reapplication at the “end of the line,” behind other applications that have
been submitted since the firm's previous application was withdrawn. ODOT may also apply the waiting
period provided under 49 CFR Part 26.86(c) to a firm that has established a pattern of frequently
withdrawing applications before making a decision.

49 CFR Part 26.85
Interstate Certification

This section applies with respect to any firm that is currently certified in a home state outside Oklahoma.
ODOT does not accept applicants not certified as a DBE in their home state. All applicants certified in their
home state are considered interstate applicants and must submit the following documentation via the
Interstate process in the CRCC system.

When a firm currently certified in its home state applies to ODOT for DBE certification, ODOT may, at its
discretion, accept the home state’s certification and certify the firm, without further procedures.

1. To obtain certification in this manner, the firm must produce to ODOT a copy of its certification
from its home state.

2. Before certifying the firm, ODOT will confirm that the firm has a current valid certification from its
home state. ODOT can do so by reviewing the home state’s electronic directory or obtaining
written confirmation from the home state.

In any situation in which ODOT chooses not to accept the home state’s certification of a firm, the
applicant firm must provide the following information:

1. The applicant must provide to ODOT a complete copy of the application form, all supporting
documents, and any other information it has submitted to the home state or any other state
related to the firm’s certification. This includes the NCA (see 49 CFR Part 26.83(j)) and any notices
of changes (see 49 CFR Part 26.83(i)) that it has submitted to the home state, as well as any
correspondence it has had with the home state’s UCP or any other recipient concerning its
application or status as a DBE firm.

2. The applicant must also provide to ODOT any notices or correspondence from states other than
the home state relating to its status as an applicant or certified DBE in those states.

3. If the applicant has filed a certification appeal with USDOT (see 49 CFR Part 26.89), it must inform
ODOT of the fact and provide its letter of appeal and USDOT'’s response to ODOT.

4. In order to submit the application, the firm’s owners provide an unsworn declaration executed
under penalty of perjury of the laws of the United States affirming that the firm has submitted all
the information required by 49 CFR Part 26.85(c) and the information is complete and, in the case
of the information required by 49 CFR Part 26.85(c)(1), is an identical copy of the information
submitted to the home state. If the on-site report from the home state supporting a firm’s
certification in the home state is more than three years old, as of the date of its application to
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ODOT, ODOT may require the owner to also affirm that the facts in the on-site report remain true
and correct.

When ODOT receives an interstate application, within seven days ODOT will contact the home state and
request a copy of the site visit review report for the firm (see 49 CFR Part 26.83(c)(1)), any updates to the
site visit review, and any evaluation of the firm based on the site visit. As the home state, ODOT will
transmit this information to a requesting state within seven days of receiving the request. A pattern by a
state of not making such requests in a timely manner or by not complying with such requests in a timely
manner is noncompliance.

ODOT will determine whether there is good cause to believe that the home state’s certification of the
firm is erroneous or should not apply in Oklahoma. Reasons for making such a determination may include
the following:
a. Evidence that the home state’s certification was obtained by fraud;
b. New information, not available to the home state at the time of its certification, showing that the
firm does not meet all eligibility criteria;
c. The home state’s certification was factually erroneous or was inconsistent with the requirements
of this part;
d. Oklahoma law requires a result different from that of the law of the home state; and
e. Theinformation provided by the applicant firm did not meet the requirements of 49 CFR Part 26.

Unless ODOT determines that there is good cause to believe that the home state’s certification is
erroneous or should not apply in Oklahoma, ODOT will, no later than 60 days from the date on which it
receives from the applicant firm all the information required of this section, send to the applicant firm a
notice that it is certified and place the firm on its directory of certified firms.

If ODOT determines that there is good cause to believe that the home state’s certification is erroneous or
should not apply in Oklahoma, ODOT will, no later than 60 days from the date on which it receives from
the all information required under 49 CFR Part 26, send to the applicant firm a notice stating the reasons
for its determination.

a. This notice will state with particularity the specific reasons why ODOT believes that the firm does
not meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity
to respond to ODOT with respect to these reasons. The firm may elect to respond in writing, to
request an in-person meeting with ODOT’s decision maker to discuss ODOT'’s objections to the
firm’s eligibility, or both.

b. If the firm requests a meeting, ODOT will schedule the meeting to take place within 30 days of
receiving the firm’s request.

c. The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of 49 CFR Part 26 with respect to the particularized issues raised by ODOT'’s notice.
The firm is not otherwise responsible for further demonstrating its eligibility to ODOT.

d. The decision maker for ODOT will be an individual who is thoroughly familiar with the provisions
concerning certification.

e. ODOT will issue a written decision within 30 days of the receipt of the written response from the
firm or the meeting with the decision maker, whichever is later.

f.  The firm’s application for certification is stayed pending the outcome of this process. A decision
under this paragraph may be appealed to the Departmental Office of Civil Rights under 49 CFR
Part 26.89.
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If ODOT does not receive from the home state a copy of the site visit review report within 14 days after it
has made a timely request for it, ODOT may withhold action pending receipt of the site visit review
report.

In this event, ODOT will, no later than 30 days from the date on which it received all the information
required by 49 CFR Part 26, notify the firm in writing of the delay in the process and the reason for it.

When ODOT denies a firm’s application, rejects the application of the home state or any other State in
which the firm is certified, or decertifies a firm, in whole or in part, ODOT will make an entry in the
Departmental Office of Civil Rights’ (DOCR’s) Ineligibility Determination Online Database.

ODOT will enter the following information:
a. The name of the firm;
b. The name(s) of the firm’s owner(s);
c. The type and date of the action; and
d. The reason for the action.

ODOT will check the DOCR webpage at least once every month to determine whether any firm that is
applying to it for certification or that it has already certified is on the list. For any such firm that is on the
list, ODOT will promptly request a copy of the listed decision from the UCP that made it. As the UCP
receiving such a request, ODOT will provide a copy of the decision to the requesting UCP within 7 days of
receiving the request. As the UCP receiving the decision, ODOT will then consider the information in the
decision in determining what, if any, action to take with respect to the certified DBE firm or applicant.

49 CFR Part 26.86
Denials of Initial Requests for Certification

When ODOT denies a request by a firm, which is not currently certified with ODOT, to be certified as a
DBE, ODOT will upload to the firm a written explanation of the reasons for the denial, specifically
referencing the evidence in the record that supports each reason for the denial. All documents and other
information on which the denial is based will be made available to the applicant, on request.

When ODOT denies a firm’s certification, the firm may not reapply until 12 months have passed from
ODOT'’s action. The time period for reapplication begins to run on the date the explanation for denial was

uploaded into the firm’s account in the CRCC system.

When ODOT makes an administratively final denial of certification concerning a firm, the firm may appeal
the denial to the USDOT under 49 CFR Part 26.89.
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49 CFR Part 26.87

Removing a DBE’s Eligibility

Any person may file a written complaint alleging that a currently-certified firm is ineligible and specifying
the alleged reasons why the firm is ineligible. ODOT is not required to accept a general allegation that a
firm is ineligible or an anonymous complaint. The complaint may include any information or arguments
supporting the complainant's assertion that the firm is ineligible and should not continue to be certified.
Confidentiality of complainants' identities will be protected consistent with 49 CFR Part 26.

Upon receipt of a complaint, ODOT will review its records concerning the firm, any material provided by
the firm and the complainant, and other available information. ODOT may request additional information
from the firm or conduct any other investigation that ODOT deems necessary. If ODOT determines that
there is reasonable cause to believe that the firm is ineligible, ODOT will provide written notice to the firm
that it intends to revoke certification and the reasons for the proposed revocation.

If ODOT determines that reasonable cause does not exist, ODOT will notify the complainant and the firm
in writing of this determination and the reasons for it. The intent to revoke will specifically reference the
evidence in the record on which each reason is based. If, based on notification by the firm of a change in
its circumstances or other information that comes to ODOT’s attention, ODOT determines that there is
reasonable cause to believe that a currently certified firm is ineligible, ODOT will notify the firm that it
intends to revoke certification and the reasons for the proposed revocation. The intent to revoke will
specifically reference the evidence in the record on which each reason is based.

If the concerned OA (i.e., FTA) determines that information in the certification records, or other
information available to the concerned OA, provides reasonable cause to believe that a firm ODOT
certified does not meet the eligibility criteria of this part, the concerned OA may direct ODOT to initiate a
proceeding to remove the firm's certification. The concerned OA will provide ODOT and the firm a notice
setting forth the reasons for the directive, including any relevant documentation or other information.
ODOT will immediately commence and prosecute a proceeding to remove eligibility.

When ODOT notifies a firm that there is reasonable cause to remove its eligibility, ODOT will give the firm
an opportunity for an informal hearing, at which the firm may respond to the reasons for the proposal to
remove its eligibility in person and provide information and arguments concerning why it should remain
certified. In such a proceeding, ODOT bears the burden of proving, by a preponderance of the evidence,
that the firm does not meet the certification standards of this part. ODOT will maintain a complete record
of the hearing, by any means acceptable under state law for the retention of a verbatim record of an
administrative hearing.

If there is an appeal to USDOT, ODOT will provide a transcript of the hearing to USDOT and, on request, to
the firm. ODOT will retain the original record of the hearing. ODOT may charge the firm only for the cost
of copying the record. DBE firms may elect to present information and arguments in writing, without
going to a hearing. In such a situation, ODOT bears the same burden of proving, by a preponderance of
the evidence, that the firm does not meet the certification standards.
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ODOT will ensure that the decision in a proceeding to remove a firm's eligibility is made by an office and
personnel that did not take part in actions leading to or seeking to implement the proposal to remove the
firm's eligibility and are not subject, with respect to the matter, to direction from the office or personnel
who did take part in these actions.

49 CFR Part 26.88

Summary Suspension of Certification

ODOT will immediately suspend a DBE's certification without adhering to the requirements in 49 CFR Part
26.87(d) when an individual owner whose ownership and control of the firm are necessary to the firm's
certification dies or is incarcerated. ODOT may immediately suspend a DBE's certification without
adhering to the requirements in 49 CFR Part 26.87(d) when there is adequate evidence to believe that
there has been a material change in circumstances that may affect the eligibility of the DBE firm to remain
certified, or when the DBE fails to notify ODOT in writing of any material change in circumstances or fails
to timely file an annual update. In determining the adequacy of the evidence to issue a suspension of this
section, ODOT shall consider all relevant factors, including how much information is available, the
credibility of the information and allegations given the circumstances, whether or not important
allegations are corroborated, and what inferences can reasonably be drawn as aresult.

The concerned OA (i.e., FTA) may direct ODOT to take action if it determines that information available to
it is sufficient to warrant immediate suspension. When a firm is suspended, ODOT will immediately notify
the DBE of the suspension by certified mail, return receipt requested, to the last known address of the
owner(s) of the DBE and through the CRCC system. Suspension is a temporary status of ineligibility
pending an expedited show cause hearing/proceeding under 49 CFR Part 26.87 to determine whether the
DBE is eligible to participate in the program and consequently should be removed. The suspension takes
effect when the DBE receives, or is deemed to have received, the Notice of Suspension.

While suspended, the DBE may not be considered to meet a contract goal on a new contract, and any
work it does on a contract received during the suspension shall not be counted toward a recipient's
overall goal. The DBE may continue to perform under an existing contract executed before the DBE
received a Notice of Suspension and may be counted toward the contract goal during the period of
suspension as long as the DBE is performing a Commercial Useful Function (CUF) under the existing
contract.

Following receipt of the Notice of Suspension, if the DBE believes it is no longer eligible, it may voluntarily
withdraw from the program, in which case no further action is required. If the DBE believes that its
eligibility should be reinstated, it must provide to ODOT information demonstrating that the firm is
eligible notwithstanding its changed circumstances. Within 30 days of receiving this information, ODOT
will either lift the suspension and reinstate the firm's certification or commence a decertification action
under 49 CFR Part 26.87 of this part. If ODOT commences a decertification proceeding, the suspension
remains in effect during the proceeding.
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The decision to immediately suspend a DBE is not appealable to the USDOT. The failure of ODOT to either
lift the suspension and reinstate the firm or commence a decertification proceeding is appealable to the
USDOT under 49 CFR Part 26.89 of this part, as a constructive decertification.
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49 CFR Part 26.89

Appealing Certification Decisions to the USDOT

A firm that is denied certification or whose eligibility is removed by ODOT may make an administrative
appeal to ODOT. Additionally, a complainant of an ineligibility complaint to a recipient (including the
concerned OA in the circumstances provided in 49 CFR Part 26.87(c)), may appeal to USDOT if ODOT does
not find reasonable cause to propose removing the firm's eligibility or, following a removal of eligibility
proceeding, determines that the firm is eligible. Send appeals to
S33Appealsmanagementrecords@dot.gov or via thumb drive to the following address:

U.S. Department of Transportation
Departmental Office of Civil Rights
External Civil Rights Programs
Room: W78-338
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001

Pending the USDOT decision in the matter, ODOT's decision remains in effect. USDOT does not stay the
effect of ODOT's decision while it is considering an appeal.

Appeals must be sent within 90 days of the date of ODOT's final decision, including information and
setting forth a full and specific statement as to why the decision is erroneous, what significant fact that
ODOT failed to consider, or what provisions of this Part ODOT did not properly apply. USDOT may accept
an appeal filed later than 90 days after the date of the decision if USDOT determines that there was good
cause for the late filing of the appeal or in the interest of justice.

When USDOT receives an appeal, USDOT requests a copy of ODOT's complete administrative record in
the matter. ODOT will provide the administrative record, including a hearing transcript, within 20 days of
the USDOT’s request. USDOT may extend this time period on the basis of a recipient's showing of good
cause. To facilitate the USDOT’s review of a recipient's decision, ODOT will ensure that such
administrative records are well organized, indexed, and paginated. Records that do not comport with
these requirements are not acceptable and will be returned to ODOT to be corrected immediately. If an
appeal is brought concerning one recipient's certification decision concerning a firm, and that recipient
relied on the decision and/or administrative record of another recipient, this requirement applies to both
recipients involved.

USDOT makes its decision based solely on the entire administrative record as supplemented by the
appeal. USDOT does not make a de novo review of the matter and does not conduct a hearing. USDOT
may also supplement the administrative record by adding relevant information made available by the
USDOT Office of Inspector General; Federal, State, or local law enforcement authorities; officials of a
USDOT OA (i.e., FHWA) or other appropriate USDOT office; a recipient; or a firm or other private party.

When ODOT provides supplementary information to USDOT, it will also make this information available to
the firm and any third-party complainant involved, consistent with Federal or applicable state laws
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concerning freedom of information and privacy. USDOT makes available, on request by the firm and any
third-party complainant involved, any supplementary information it receives from any source.

USDOT affirms ODOT’s decision unless it determines, based on the entire administrative record, that
ODOT’s decision is unsupported by substantial evidence or inconsistent with the substantive or
procedural provisions of this part concerning certification.

If USDOT determines, after reviewing the entire administrative record, that ODOT’s decision was
unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of this
part concerning certification, USDOT reverses ODOT’s decision and directs ODOT to certify the firm or
remove its eligibility, as appropriate. ODOT will take the action directed by the USDOT’s decision
immediately upon receiving written notice of it. USDOT is not required to reverse ODOT's decision if
USDOT determines that a procedural error did not result in fundamental unfairness to the appellant or
substantially prejudice the opportunity of the appellant to present its case. If it appears that the record is
incomplete or unclear with respect to matters likely to have a significant impact on the outcome of the
case, USDOT may remand the record to ODOT with instructions seeking clarification or augmentation of
the record before making a finding. USDOT may also remand a case for further proceedings consistent
with USDOT'’s instructions concerning the proper application of the provisions of this part. USDOT does
not uphold ODOT'’s decision based on grounds not specified in the decision. The USDOT'’s decision is
based on the status and circumstances of the firm as of the date of the decision being appealed.

USDOT provides written notice of its decision to ODOT, the firm, and the complainant in an ineligibility
complaint. A copy of the notice is also sent to any other recipient whose administrative record or decision
has been involved in the proceeding. USDOT will also notify the SBA in writing when USDOT takes an
action on an appeal that results in or confirms a loss of eligibility to any SBA-certified firm. The notice
includes the reasons for the USDOT’s decision, including specific references to the evidence in the record
that supports each reason for the decision.

The USDOT’s policy is to make its decision within 180 days of receiving the complete administrative
record. If USDOT does not make its decision within this period, USDOT provides written notice to
concerned parties, including a statement of the reason for the delay and a date by which the appeal
decision will be made. All decisions under this section are administratively final, and are not subject to
petitions for reconsideration.

49 CFR Part 26.91

Effect of USDOT Certification Appeal Decisions

An appeal based upon ODOT’s action is only binding on ODOT. Appeals based on the actions of other
recipients are not binding on ODOT. When an action is binding on ODOT, ODOT will:
a. if USDOT determines that ODOT erroneously certified a firm, remove the firm's eligibility on
receipt of the determination, without further proceedings. Effective on the date of receipt of
USDOT's determination, the consequences of a removal of eligibility take effect.
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b. If USDOT determines that ODOT erroneously failed to find reasonable cause to remove the firm's
eligibility, expeditiously commence a proceeding to determine whether the firm's eligibility
should be removed.

c. If USDOT determines that ODOT erroneously declined to certify or removed the eligibility of the
firm, certify the firm, effective on the date of receipt of the written notice of USDOT’s
determination.

d. If USDOT determines that ODOT erroneously determined that the presumption of social and
economic disadvantage either should or should not be deemed rebutted, take appropriate
corrective action as determined by the USDOT.

e. If USDOT affirms ODOT'’s determination, no further action is necessary.

Where USDOT has upheld ODOT’s denial of certification to or removal of eligibility from a firm, or
directed the removal of a firm's eligibility, other recipients with whom the firm is certified may commence
a proceeding to remove the firm's eligibility under 49 CFR Part 26.87. Recipients cannot remove the firm’s
eligibility absent such a proceeding. Where USDOT has reversed ODOT’s denial of certification to or
removal of eligibility from a firm, other recipients must take the USDOT action into account in any
certification action involving the firm. However, other recipients are not required to certify the firm based
on the USDOT’s decision.
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Subpart F — Compliance and Enforcement
49 CFR Part 26.101

Compliance Procedures

If ODOT fails to comply with any requirement of this part, ODOT may be subject to formal enforcement
action under 49 CFR Parts 26.103 or 105 or appropriate program sanctions by the concerned OA (i.e.,
FTA), such as the suspension or termination of Federal funds, or refusal to approve projects, grants or
contracts until deficiencies are remedied. Program sanctions may include, in the case of the FHWA
program, actions provided for under 23 CFR Part 1.36; in the case of the FAA program, actions consistent
with 49 U.S.C. 47106(d), 47111(d), and 47122; and in the case of the FTA program, any actions permitted
under 49 U.S.C. chapter 53 or applicable FTA program requirements.

As provided in statute, ODOT will not be subject to compliance actions or sanctions for failing to carry out
any requirement of this part because ODOT has been prevented from complying because a Federal court
has issued a final order in which the court found that the requirement is unconstitutional.

49 CFR Part 26.103
Enforcement Actions under FTA

Any person who believes that a recipient has failed to comply with its obligations may file a written
complaint with the concerned OA’s (i.e., FTA) Office of Civil Rights. The complaint must be filed no later
than 180 days after the date of the alleged violation or the date on which the continuing violation was
known. In response to this written request, the OA’s Office of Civil Rights may extend the time for filing in
the interest of justice, specifying in writing the reason for so doing.

The OA’s Office of Civil Rights may protect the confidentiality of the complainant’s identity as provided in
49 CFR Part 26.109. Complaints under this part are limited to allegations of violation of the provisions of
this part. The concerned OA may review ODOT’s compliance with this part at any time, including reviews
of paperwork and on site reviews, as appropriate. The OA’s Office of Civil Rights may direct the FHWA or
FTA to initiate a compliance review based on complaints received.

If it appears, from the investigation of a complaint or the results of a compliance review, that ODOT, as a
recipient, is in noncompliance with this part, the appropriate USDOT office promptly sends ODOT, return
receipt requested, a written notice advising ODOT that there is reasonable cause to find ODOT in
noncompliance. The notice states the reasons for this finding and directs ODOT to reply within 30 days
concerning whether ODOT wishes to begin conciliation.

If ODOT requests conciliation, the appropriate USDOT office shall pursue conciliation for at least 30, but
not more than 120, days from the date of ODOT’s request. The appropriate USDOT office may extend the
conciliation period for up to 30 days for good cause, consistent with applicable statutes. If ODOT and the
appropriate USDOT office sign a conciliation agreement, then the matter is regarded as closed, and ODOT
is regarded as being in compliance. The conciliation agreement sets forth the measures ODOT has taken
or will take to ensure compliance. While a conciliation agreement is in effect, ODOT remains eligible for
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FTA financial assistance. The concerned OA shall monitor ODOT’s implementation of the conciliation
agreement and ensure that its terms are complied with. If ODOT fails to carry out the terms of a
conciliation agreement, ODOT is in noncompliance.

If ODOT does not request conciliation, or a conciliation agreement is not signed within the time provided,
then enforcement proceedings begin.

49 CFR Part 26.105
Enforcement Actions in FAA Programs

Compliance with all requirements by airport sponsors and other recipients of FAA financial assistance is
enforced through the procedures of Title 49 of U.S.C, including 49 U.S.C. 47106(d), 47111(d), and 47122,
and regulations implementing them.

The provisions of 49 CFR Part 26.103(b) and this section apply to enforcement actions in FAA programs.

Any person who knows of a violation of this party by a recipient of FAA funds may file a complaint under
14 CFR Part 16 with the FAA Office of Chief Counsel.

49 CFR Part 26.107
Enforcement Actions for Participants in the DBE Program

If a firm that does not meet the eligibility criteria attempts to participate in the ODOT’s DBE Program as a
DBE on the basis of false, fraudulent, or deceitful statements or representations or under circumstances
indicating a serious lack of business integrity or honesty, USDOT may initiate suspension or debarment
proceedings against the firm under 2 CFR Parts 180 and 1200.

If a firm, in order to meet DBE contract goals or other DBE Program requirements, uses or attempts to
use, on the basis of false, fraudulent or deceitful statements or representations or under circumstances
indicating a serious lack of business integrity or honesty, another firm that does not meet the eligibility
criteria, USDOT may initiate suspension or debarment proceedings against that firm under 2 CFR Parts
180 and 1200.

In a suspension or debarment proceeding, the concerned OA (i.e., FTA) may consider the fact that a
purported DBE has been certified by a recipient. Such certification does not preclude USDOT from
determining that the purported DBE, or another firm that has used or attempted to use it to meet DBE
goals, should be suspended or debarred.

USDOT may take enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, against

any participant in the DBE program whose conduct is subject to such action under 49 CFR Part 31. USDOT
may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other applicable
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provisions of law, any person who makes a false or fraudulent statement in connection with participation
of a DBE in any program or otherwise violates applicable Federal statutes.

49 CFR Part 26.109
Confidentiality, Cooperation, and Intimidation or Retaliation

ODOT will safeguard from disclosure to third parties information that may reasonably be regarded as
confidential business information, consistent with Federal, state, and local law. The Oklahoma Open
Records Act allows ODOT to protect certain records from inspection or disclosure, including contractor
records that are privileged or confidential information, etc. Notwithstanding any contrary provisions of
state or local law, ODOT will not release personal financial information submitted in response to the
personal net worth requirement to a third party (other than USDOT) without the written consent of the
submitter.

In responding to requests for information concerning any aspect of the DBE program, USDOT complies
with provisions of the Federal Freedom of Information (5 U.S.C. 552) and Privacy Acts (5 U.S.C. 552a).
USDOT may make available to the public any information concerning the DBE Program release of which is
not prohibited by Federal law.

Notwithstanding any provision of Federal or state law, ODOT will not release information that may
reasonably be construed as confidential business information to any third party without the written
consent of the firm that submitted the information. This includes applications for DBE certification and
supporting documentation. However, ODOT will transmit this information to USDOT in any certification
appeal proceeding under 49 CFR Part 26.89 of this part or to any other state to which the individual’s firm
has applied for certification under 49 CFR Part 26.85.

Notwithstanding the provisions above, the identity of complainants shall be kept confidential, at their
election. If such confidentiality will hinder the investigation, proceeding or hearing, or result in a denial of
appropriate administrative due process to other parties, the complainant must be advised for the
purpose of waiving the privilege. Complainants are advised that, in some circumstances, failure to waive
the privilege may result in the closure of the investigation or dismissal of the proceeding orhearing.

All participants in the ODOT’s DBE program (including, but not limited to, recipients, DBE firms and
applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet
contract goals) are required to cooperate fully and promptly with USDOT and recipient compliance
reviews, certification reviews, investigations, and other requests for information. Failure to do so shall be
a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of
noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or
suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or
appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for
future/ contracts and/or suspension and debarment).

Recipients, contractors, or any other participants in the program must not intimidate, threaten, coerce, or

discriminate against any individual or firm for the purpose of interfering with any right or privilege
secured by this part or because the individual or firm has made a complaint, testified, assisted, or
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participated in any manner in an investigation, proceeding, or hearing under this part. Violations of this
prohibition will result in noncompliance with this part.
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Policy Statement and Objectives

In carrying out its Disadvantaged Business Enterprise (DBE) Program, the Oklahoma Department of
Transportation (ODOT) ensures that no person or groups of persons shall, on the grounds of race, color,
sex, religion, national origin, age, disability, retaliation or genetic information, be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination under any and all
programs, services, or activities, administered by ODOT, its recipients, and contractors.

The ODOT is committed to implementing the DBE Program as mandated in 49 CFR Part 26. The stated
objectives of this program are:

0 Ensure nondiscrimination in the award and administration of the United States Department of
Transportation (USDOT) assisted contracts;
Create a level playing field on which DBEs can compete fairly for USDOT assisted contracts;
Ensure that the program is narrowly tailored in accordance with the applicab le law;
Ensure that only firms that fully meet the eligibility standards are permitted to participate as
DBEs;
Help remove barriers to the participation in the USDOT assisted contracts;
Promote the use of DBEs in all types of federally-assisted contracts and procurement activities
conducted by recipients;

0 Assistin the development of DBE firms so that they may compete successf ully in the marketplace
out of the DBE program; and

o Provide appropriate flexibility to recipients of Federal financial assistance in establishing and
providing opportunities for DBEs.

Director
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Appendix A

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the “contractor”) agrees as follows:

1. Compliance with Regulations: The contractor (hereinafter includes consultants) will comply with the
Acts and the Regulations relative to Non-discrimination in Federally-assisted programs of the U.S.
Department of Transportation, Federal Highway Administration (FHWA), as they may be amended from
time to time, which are herein incorporated by reference and made a part of this contract.

2. Non-discrimination: The contractor, with regard to the work performed by it during the contract, will
not discriminate on the grounds of race, color, or national origin in the selection and retention of
subcontractors, including procurements of materials and leases of equipment. The contractor will not
participate directly or indirectly in the discrimination prohibited by the Acts and the Regulations, including
employment practices when the contract covers any activity, project, or program set forth in Appendix B
of 49 CFR Part 21.

3. Solicitations for Subcontracts, Including Procurements of Materials and Equipment: In all solicitations,
either by competitive bidding, or negotiation made by the contractor for work to be performed under a
subcontract, including procurements of materials, or leases of equipment, each potential subcontractor
or supplier will be notified by the contractor of the contractor’s obligations under this contract and the
Acts and the Regulations relative to Non-discrimination on the grounds of race, color, or national origin.

4. Information and Reports: The contractor will provide all information and reports required by the Acts,
the Regulations, and directives issued pursuant thereto and will permit access to its books, records,
accounts, other sources of information, and its facilities as may be determined by the Recipient or the
FHWA to be pertinent to ascertain compliance with such Acts, Regulations, and instructions. Where any
information required of a contractor is in the exclusive possession of another who fails or refuses to
furnish the information, the contractor will so certify to the Recipient or the FHWA, as appropriate, and
will set forth what efforts it has made to obtain the information.

5. Sanctions for Noncompliance: In the event of a contractor's noncompliance with the Non-
discrimination provisions of this contract, the Recipient will impose such contract sanctions as it or the
FHWA may determine to be appropriate, including, but not limited to: a. withholding payments to the
contractor under the contract until the contractor complies; and/or b. cancelling, terminating, or
suspending a contract, in whole or in part.

6. Incorporation of Provisions: The contractor will include the provisions of paragraphs one through six in
every subcontract, including procurements of materials and leases of equipment, unless exempt by the
Acts, the Regulations and directives issued pursuant thereto. The contractor will take action with respect
to any subcontract or procurement as the Recipient or the FHWA may direct as a means of enforcing such
provisions including sanctions for noncompliance. Provided, that if the contractor becomes involved in,
or is threatened with litigation by a subcontractor, or supplier because of such direction, the contractor
may request the Recipient to enter into any litigation to protect the interests of the Recipient. In
addition, the contractor may request the United States to enter into the litigation to protect the interests
of the United States.

Signature Date
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APPENDIX B

CLAUSES FOR DEEDS TRANSFERRING UNITED STATES PROPERTY

The following clauses will be included in deeds effecting or recording the transfer of real property,
structures, or improvements thereon, or granting interest therein from the United States pursuant to the
provisions of Assurance 4:

NOW, THEREFORE, the U.S. Department of Transportation as authorized by law and upon the condition
that the Grantee will accept title to the lands and maintain the project constructed thereon in accordance
with the Consolidated and Further Continuing Appropriations Act, 2013 (Pub. L. 113-6, March 26, 2013),
the Regulations for the Administration of FY 2013 TIGER Discretionary Grant Program, and the policies
and procedures prescribed by the Federal Highway Administration (FHWA) of the U.S. Department of
Transportation in accordance and in compliance with all requirements imposed by Title 49, Code of
Federal Regulations, U.S. Department of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-
discrimination in Federally-assisted programs of the U.S Department of Transportation pertaining to and
effectuating the provisions of Title VI of the Civil Rights Act of 1964 (78 Stat. 252; 42 U.S.C. § 2000d to
2000d-4), does hereby remise, release, quitclaim and convey unto the Grantee all the right, title and
interest of the U.S. Department of Transportation in and to said lands described in Exhibit A attached
hereto and made a part hereof.

(HABENDUM CLAUSE)

TO HAVE AND TO HOLD said lands and interests therein unto Grantee and its successors forever, subject,
however, to the covenants, conditions, restrictions and reservations herein contained as follows, which
will remain in effect for the period during which the real property or structures are used for a purpose for
which Federal financial assistance is extended or for another purpose involving the provision of similar
services or benefits and will be binding on the Grantee, its successors and assigns.

The Grantee, in consideration of the conveyance of said lands and interests in lands, does hereby
covenant and agree as a covenant running with the land for itself, its successors and assigns, that (1) no
person will on the grounds of race, color, or national origin, be excluded from participation in, be denied
the benefits of, or be otherwise subjected to discrimination with regard to any facility located wholly or in
part on, over, or under such lands hereby conveyed [,] [and]* (2) that the Grantee will use the lands and
interests in lands and interests in lands so conveyed, in compliance with all requirements imposed by or
pursuant to Title 49, Code of Federal Regulations, U.S. Department of Transportation, Subtitle A, Office of
the Secretary, Part 21, Non-discrimination in Federally-assisted programs of the U.S. Department of
Transportation, Effectuation of Title VI of the Civil Rights Act of 1964, and as said Regulations and Acts
may be amended|, and (3) that in the event of breach of any of the above-mentioned non-discrimination
conditions, the Department will have a right to enter or re-enter said lands and facilities on said land, and
that above described land and facilities will thereon revert to and vest in and become the absolute
property of the U.S. Department of Transportation and its assigns as such interest existed prior to this
instruction].*

(*Reverter clause and related language to be used only when it is determined that such a clause is
necessary in order to make clear the purpose of Title VI.)
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APPENDIX C

CLAUSES FOR TRANSFER OF REAL PROPERTY ACQUIRED OR IMPROVED UNDER THE
ACTIVITY, FACILITY, OR PROGRAM

The following clauses will be included in deeds, licenses, leases, permits, or similar instruments entered
into by the Grantee pursuant to the provisions of Assurance 7(a):

A. The (grantee, lessee, permittee, etc. as appropriate) for himself/herself, his/her heirs, personal
representatives, successors in interest, and assigns, as a part of the consideration hereof, does hereby
covenant and agree [in the case of deeds and leases add “as a covenant running with the land”] that:

1. In the event facilities are constructed, maintained, or otherwise operated on the property
described in this (deed, license, lease, permit, etc.) for a purpose for which a U.S. Department of
Transportation activity, facility, or program is extended or for another purpose involving the
provision of similar services or benefits, the (grantee, licensee, lessee, permittee, etc.) will
maintain and operate such facilities and services in compliance with all requirements imposed by
the Acts and Regulations (as may be amended) such that no person on the grounds of race, color,
or national origin, will be excluded from participation in, denied the benefits of, or be otherwise
subjected to discrimination in the use of said facilities.

B. With respect to licenses, leases, permits, etc., in the event of breach of any of the above Non-
discrimination covenants, Grantee will have the right to terminate the (lease, license, permit, etc.) and to
enter, re-enter, and repossess said lands and facilities thereon, and hold the same as if the (lease, license,
permit, etc.) had never been made or issued.*

C. With respect to a deed, in the event of breach of any of the above Non-discrimination covenants, the
Grantee will have the right to enter or re-enter the lands and facilities thereon, and the above described
lands and facilities will there upon revert to and vest in and become the absolute property of the Grantee
and its assigns.*

(*Reverter clause and related language to be used only when it is determined that such a clause is
necessary to make clear the purpose of Title VI.)
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APPENDIX D

CLAUSES FOR CONSTRUCTION/USE/ACCESS TO REAL PROPERTY ACQUIRED
UNDER THE ACTIVITY, FACILITY OR PROGRAM

The following clauses will be included in deeds, licenses, permits, or similar instruments/agreements
entered into by Grantee pursuant to the provisions of Assurance 7(b):

A. The (grantee, licensee, permittee, etc., as appropriate) for himself/herself, his/her heirs, personal
representatives, successors in interest, and assigns, as a part of the consideration hereof, does hereby
covenant and agree (in the case of deeds and leases add, “as a covenant running with the land”) that (1)
no person on the ground of race, color, or national origin, will be excluded from participation in, denied
the benefits of, or be otherwise subjected to discrimination in the use of said facilities, (2) that in the
construction of any improvements on, over, or under such land, and the furnishing of services thereon,
no person on the ground of race, color, or national origin, will be excluded from participation in, denied
the benefits of, or otherwise be subjected to discrimination, (3) that the (grantee, licensee, lessee,
permittee, etc.) will use the premises in compliance with all other requirements imposed by or pursuant
to the Acts and Regulations, as amended, set forth in this Assurance.

B. With respect to (licenses, leases, permits, etc.), in the event of breach of any of the above Non-
discrimination covenants, Grantee will have the right to terminate the (license, permit, etc., as
appropriate) and to enter or re-enter and repossess said land and the facilities thereon, and hold the
same as if said (license, permit, etc., as appropriate) had never been made orissued.*

C. With respect to deeds, in the event of breach of any of the above Non-discrimination covenants,
Grantee will there upon revert to and vest in and become the absolute property of Grantee and its

assigns.*

(*Reverter clause and related language to be used only when it is determined that such a clause is
necessary to make clear the purpose of Title VI.)
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APPENDIX E

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the “contractor”) agrees to comply with the following non-discrimination statutes
and authorities; including but not limited to:

Pertinent Non-Discrimination Authorities:

e Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252), (prohibits discrimination
on the basis of race, color, national origin); and 49 CFR Part 21.

e The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, (42 U.S.C. §
4601), (prohibits unfair treatment of persons displaced or whose property has been acquired because
of Federal or Federal-aid programs and projects);

e Federal-Aid Highway Act of 1973, (23 U.S.C. § 324 et seq.), (prohibits discrimination on the basis of
sex);

e Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended, (prohibits
discrimination on the basis of disability); and 49 CFR Part 27;

e The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits discrimination
on the basis of age);

e Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as amended, (prohibits
discrimination based on race, creed, color, national origin, or sex);

e The Civil Rights Restoration Act of 1987, (PL 100-209), (Broadened the scope, coverage and
applicability of Title VI of the Civil Rights Act of 1964, The Age Discrimination Act of 1975 and Section
504 of the Rehabilitation Act of 1973, by expanding the definition of the terms “programs or
activities” to include all of the programs or activities of the Federal-aid recipients, sub-recipients and
contractors, whether such programs or activities are Federally funded or not);

o Titles Il and Ill of the Americans with Disabilities Act, which prohibit discrimination on the basis of
disability in the operation of public entities, public and private transportation systems, places of public
accommodation, and certain testing entities (42 U.S.C. §§ 12131 — 12189) as implemented by
Department of Transportation regulations at 49 C.F.R. parts 37 and 38;

e The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. § 47123) (prohibits
discrimination on the basis of race, color, national origin, and sex);

e Executive Order 12898, Federal Actions to Address Environmental Justice in Minority Populations and
Low-Income Populations, which ensures discrimination against minority populations by discouraging
programs, policies, and activities with disproportionately high and adverse human health or
environmental effects on minority and low-income populations;

e Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, and
resulting agency guidance, national origin discrimination includes discrimination because of limited
English proficiency (LEP). To ensure compliance with Title VI, you must take reasonable steps to
ensure that LEP persons have meaningful access to your programs (70 Fed. Reg. at 74087 to 74100);

e Title IX of the Education Amendments of 1972, as amended, which prohibits you from discriminating
because of sex in education programs or activities (20 U.S.C. 1681 et seq).

Signature
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PROCESS OVERVIEW

An important part of the Oklahoma Department of Transportation’s (ODOT) responsibilities is to ensure
that subrecipients meet the conditions for receipt of Federal Transit Administration (FTA) and State
assistance. ODOT’s Office of Mobility & Public Transit Division will assess the technical capacity,
program management, financial management, coordination of services, and the transit services provided
by each subrecipient, to ensure that Federal and State guidelines are being implemented and followed.

The process is as follows:

Self-Assessment: Upon receipt of this workbook, you will have 15 business days to gather the
requested documents (listed on page 5) and email copies to your reviewer. In addition, you will have to
answer each question by typing your response in the spaces provided (beginning on page 8). After
answering as many questions as you can, email the workbook to your project manager, PROJECT
MANAGER with all requested materials. If you do not understand a question, please contact your
reviewer for assistance. The reviewer will examine your responses and follow up during a site visit.

Site Visit: A schedule of the site visit is included on the next page of this workbook. As shown in the
schedule, the site visit starts with an entrance conference, at which we will introduce the team and discuss
the schedule. Please ensure that key staff persons are available during the appropriate times throughout
the day.

During the site visit, we will discuss your answers to the questions, tour your facilities, inspect one bus at
minimum, and review maintenance and procurement records. The site visit ends with an exit conference
at which we will present preliminary deficiencies, corrective actions, and proposed time frames for
implementation. We recommend that board members patrticipate in the process by either attending the
whole site visit or attending the exit conference.

Documentation of Findings: Within 7 business days after the visit is completed, the reviewer will type
his/her notes into the workbook and email it to you for your review/corrections.

Subrecipient Response: Upon receiving the documentation of findings, you will have 7 business days
to review the workbook and comment. You may send the comments via email to your reviewer.

Close-Out of Findings and Review: Once ODOT’s Office of Mobility & Public Transit Division has
reviewed your responses and evaluated your agency’s performance, ODOT will then determine and notify
you if your agency is in compliance and whether or not your agency will continue to receive Federal and
State funds. If you are in compliance, and ODOT has determined that your agency will continue to receive
the funds, your reviewer will follow up with any recommendations or corrective actions within 7 business
days.

If you have any questions, please contact your project manager, PROJECT MANAGER.



SITE VISIT SCHEDULE

Below is the site visit schedule. As previously stated, you will need to ensure that key personnel are
present during the appropriate times throughout the day. The reviewer will call you to finalize the
schedule before the site visit, if necessary.

$SDATESS
8:30 — 8:45 am Entrance Conference and Introductions to Participants

8:45 - 9:00 am Background
Legal
Financial Management and Technical Capacity

_ _ Satisfactory Continuing Control
9:00 — 12:00 am Maintenance

Procurement
12:00 — 1:00 pm Lunch

Disadvantaged Business Enterprises (DBE)
Title VI

Americans With Disability Act (ADA)

Equal Employment Opportunity

1:00 — 3:00 pm School Bus

Charter

Drug Free Workplace Act and Drug and Alcohol Program
Planning/Program of Projects

3:00 - 3:30 pm Exit Conference (May require a later
visit)




REQUESTED MATERIALS

Please do not make copies of the items we ask to have available during the site visit. We will return
them. Please mark with an ‘X’ whether the documents are available,

Schedule for Providing

Available?

Check Yes or No.

Documents
Send by Have Avqilable Vs No
## DATE ## On Site
LEGAL
Copy of agency’s Articles of Incorporation X
Organizational chart X
LAST A-133 AUDIT WITH ODOR AUDIT REPORT X
FINANCIAL MANAGEMENT
Most recently completed independent audit X
Supporting documents of in-kind contributions X
Financi_al policies: _rolgs, responsibilities, and X
expenditure authorizations
Technical Capacity
Policy regarding computer usage X
Personnel policies and procedures X
Sample training materials X
Training records X
Sample schedules, brochures, ads, etc. X
Public involvement procedures, if written X
Public Notices for citizen involvement X
Satisfactory Continuing Control
Doc_umentation of disposition of FTA-funded X
vehicles through ODOT
Incidental of FTA funded real property use X
approval from ODOT
Flood insurance policies X
Equipment management procedures, if written X




Maintenance

Vehicle Maintenance Policy

Facility Maintenance Policy

Maintenance forms/checklists

Pre-trip inspection form

X | X | X | X

Maintenance Records

Rolling stock inventory

Non-rolling stock equipment/facilities inventory

PROCUREMENT

Procurement Policy

Purchasing files for 5311 services and/or
products

DISADVANTAGED BUSINESS ENTERPRISES (DBE)

Your Agencies DBE Program

Advertisement for DBE Vendors

DBE Program (if applicable)

Current DBE goal methodology

Good faith efforts documentation

X | X[ X | X]|X

TITLE VI

Agency Currently Approved Title VI Policy

Title VI notices to beneficiaries

Title VI complaints

Documentation of public outreach/involvement

Sample materials used to promote service to
minority communities

AMERICANS WITH DISABILITIES ACT (ADA)

Service policy/operator’s handbook

Agency Current Approved ADA Policy

Certifications of equivalent service from
public-entity subrecipients operating general
public transit services




Equal Employment Opportunity

EEO statement X
Sample job application X
Sample job posting and advertisement X
Charters

Charter Policy X

Charter accounting records

Drug Free Workplace and Drug and Alcohol Program

Drug Free Workplace Policy

Drug and Alcohol Policy X

Drug and Alcohol Records

Drug and Alcohol Training Records

PROGRAM REQUIREMENTS

Sample schedules, brochures, ads, etc. X
Public involvement procedures, if written X
Public Notices for citizen involvement X




LEGAL

BASIC REQUIREMENT

The subrecipient must be eligible and authorized under state and local law to request, receive,
and dispense Federal Transit Administration (FTA) funds and to execute and administer FTA-funded

projects.

1. Does your agency use only non-FTA funds
for any lobbying activities and did the sub
recipient file the required disclosure form?

2. Is a copy of the most recent state
management plan on file? (dated November
2014 {available on our website})

3. Isthe current ODOT agreement with original
signatures on file? (Reviewer will verify on

site visit)

a. Isthe grant application package attached
to the agreement? (Reviewer will verify on

site visit)

3. Describe all non 5311 service




FINANCIAL MANAGEMENT AND CAPACITY

BASIC REQUIREMENT

The subrecipient must have financial policies and procedures; an organizational
structure that defines, assigns and delegates’ authority; and financial management
systems in place to match, manage, and charge only allowable cost to the award.

1. Does your agency have policies and procedures in place
for managing federal awards, establishing internal
controls, ensuring timely distribution of funds, and
determining allowability of costs?

2. Does your agencies organizational structure clearly
define, assign, and delegate appropriate authority for all
financial duties and require that those duties are 1)
carried out by properly qualified personnel 2) segregated
within the organization and 3) subject to review to ensure
that adequate internal checks and balances exist?

3. Does your agencies financial management system allow
it to prepare reports and trace funds adequately to
establish compliance with award terms and conditions?

4. Has the agency complied with requirements for charging
indirect ?

5. Has your agency conducted the required single audits,
submitted the required documentation to ODOT?

6. Does your agency have financial resources to provide
local share for active awards and to adequately maintain
and operate FTA-funded assets?

7. Does the agency provide the required local match from
eligible sources for FTA awards?

CONTRACT ADMINISTRATION

1. Who is responsible for tracking contract/budget
balances?

2. Who is responsible for submitting monthly claims?

MONTHLY EXPENSES

1. Has there been any budget adjustment during review
period? If so, explain why.

a. Have there been any changes in regard to local
match sources?

b. Has proof of local match been provided to ODOT
for changes of local match requirements?

2. Describe the financial management processes to
account for expenses and revenues.

3. Describe how fare box revenue is processed.

a. Describe fare box internal controls.




AUDITS

TEAM REVIEWER: Based on the responses provided in
this section describe the subrecipients financial capacity to
receive and track state and federal funds and to implement
the project.
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TECHNICAL CAPACITY - PROGRAM AMANAGMENT

BASIC REQUIREMENT
The subrecipient must be able to implement Federal Transit Administration (FTA)-funded program in
accordance with the grant application, FTA Master Agreement, and all applicable laws and regulations,
using sound management practices.

1. Describe any removal/resignation of board
members, general managers/CEOs, or other
executive leaders since the last Comprehensive
Review, Describe any change(s) in key project
management staff since the last Comprehensive
Review.

2. Does your Agency provide meal delivery or other
incidental service?

3. How does your agency ensure such service does not
conflict with the provision of transit service or result in a
reduction of service to transit passengers?

4. How does your agency ensure that nutrition programs
pay the operating costs attributable to meal delivery?

5. What activities is your agency pursuing to support
intercity bus service in rural areas?

6. What activities is your agency pursuing to support
safety oversight?

7. Are quarterly reports submitted for at the required
intervals and on time? Do the reports contain all
required information?

TEAM REVIEWER: Based on the responses provided in
this section describe the subrecipients technical capacity.
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SATISFACTORY CONTINUING CONTROL

BASIC REQUIREMENT

The subrecipient must ensure that Federal Transit Administration (FTA)-funded property will remain
available to be used for its originally authorized purpose throughout its useful life until disposition.

1. Does your agency maintain adequate
records on the status of real property

2. Did your agency follow FTA
requirements for incidental use of real
property?

3. Is FTA-funded real property (land and
improvements thereon) used solely for
its originally authorized purpose?

4. Has your agency disposed of FTA-
funded real property since the last
5. Comprehensive Review,

6. Has your agency made appropriate
efforts to use, lease, or dispose of idle
facilities?

7. Does your agency maintain control over
FTA-funded equipment?

8. Was equipment withdrawn from use and
disposed of in accordance with 2 CFR
200 and FTA requirements?

9. Are bus fleets managed in accordance
with FTA requirements for spare ratios
and contingency fleets?

10. Does your agency use any Federal
Transit Administration (FTA)-funded real
property for non-transit purposes (i.e.,
incidental use)?

11. Does subrecipient used FTA capital
assistance to finance the lease of any
transit facilities, Vehicles or equipment,

12. Since the last Comprehensive Review,
did the subrecipient dispose of
any FTA-funded real property?

13. Has the agency any buildings located in
an area that has been identified as
having special flood hazards and in
which the sale of flood insurance has
been made available under the National
Flood Insurance Act of 1968, has your
agency complied with the flood
insurance purchase provisions of section
102(a) of the Flood Disaster Protection
Act of 1973, as amended, 42 U.S.C. §

12



4012a(a), with respect to any project
activity involving construction, or an
acquisition having an insurable cost of
$10,000 or more?

14.

What are the dates of the last two
physical inventories of FTA-funded
equipment and rolling stock?

15.

Does your agency have a written
inventory management system and is it
current?

16.

What procedures and practices are used
to prevent loss, damage, or theft of
property and inventory?

17.

Has your agency disposed of any FTA-
funded real property or equipment during
the review period?

TEAM REVIEWER: If yes obtain list.
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MAINTENANCE

BASIC REQUIREMENT

Subrecipients must keep federally funded vehicles, equipment, and facilities in good operating
condition. Grantees and subrecipients must keep Americans with Disabilities Act (ADA) accessibility
features on all vehicles, equipment, and facilities in good operating order.

1. Does your agency have a written maintenance
plan(s) for FTA-funded assets (including vehicles,
facilities, and equipment)?

2. Is your agency following its program for preventive
maintenance inspections for FTA-funded assets?

3. Does your agencies vehicle maintenance program
address maintenance of wheelchair lifts and other
accessibility features?

4. How is vehicle maintenance documented?

5. Describe the type of sighage placed on the transit
system fleet and when signage is placed or
replaced on vehicles.

(Reviewer will inspect random vehicles for
required markings)

6. Have there been safety incidents related to
maintenance?

7. Have there been early retirements and/or mid-
life overhauls of FTA-funded assets due to
maintenance?

8. What maintenance management reporting
system is used to track vehicle, equipment, and
facility preventive maintenance?

9. How does your agency track the
manufacturer’'s recommendations and
updates on requirements for FTA-funded rolling
stock?

10. Does your agency have a written maintenance
plan for FTA-funded facilities and facility-related
equipment last updated?

11. Does your agency have a system for tracking
warranty issues and does the recipient actively
pursue warranty claims?

12. TEAM REVIEWER: Does the visual inspection of
the facility and the fleet indicate that the facility
and vehicles are maintained and cleaned on a
regular basis?

VEHICLE FILE REVIEW

(TO BE COMPLETED BY TEAM REVIEWER)




Subrecipient’s Vehicle Number:
Vehicle Identification Number (VIN):

Manufacturer: Make/Model: Model Year:

QUESTION

YES

No

Are the files in chronological order?

Do the files contain the pre-trip inspection checklist?

Are the pre-trip inspection checklists signed and dated?

Is a Post-Accident test determination kit in the vehicle?

gl |w|dIE

If vehicles are maintained in-house, are preventive maintenance checklists:

e Completed?

e Signed?

e Dated?
6. Do the work orders fully document maintenance performed?
7. s the date and mileage noted on each work order?

PREVENTIVE MAINTENANCE FILE REVIEW

(To BE COMPLETED BY TEAM REVIEWER)

Percentage of preventive maintenance procedures completed on time (within a 10 percent or 500-mile
variance, whichever is greater):

PREVENTIVE MAINTENANCE PROCEDURE DATE MILEAGE

MILEAGE SINCE
LAST INSPECTION

VEHICLE FILE REVIEW

(TO BE COMPLETED BY TEAM REVIEWER)

Subrecipient’s Vehicle Number:
Vehicle Identification Number (VIN):




Manufacturer: Make/Model: Model Year:
QUESTION YES No
7. Are the files in chronological order?
8. Do the files contain the pre-trip inspection checklist?
9. Are the pre-trip inspection checklists signed and dated?
10. Is a Post-Accident test determination kit in the vehicle?
11. If vehicles are maintained in-house, are preventive maintenance checklists:
e Completed?
e Signed?
e Dated?
12. Do the work orders fully document maintenance performed?
8. Isthe date and mileage noted on each work order?

PREVENTIVE MAINTENANCE FILE REVIEW

(TO BE COMPLETED BY TEAM REVIEWER)

Percentage of preventive maintenance procedures completed on time (within a 10 percent or 500-mile
variance, whichever is greater):

PREVENTIVE MAINTENANCE PROCEDURE DATE MILEAGE

MILEAGE SINCE
LAST INSPECTION
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PROCUREMENT

BASIC REQUIREMENT

Subrecipients use their own procurement procedures that reflect applicable state and local laws and
regulations, provided that the process ensures competitive procurement and the procedures
conform to applicable Federal law, including

49 CFR Part 18, (repealed effective December 26, 2014), 2 CFR Part 1201, incorporating 2 CFR Part
200 (specifically Sections 200.317-200.326), and Federal Transit Administration (FTA) Circular
4220.1F, “Third Party Contracting Guidance.”

1. Describe your agency’s purchasing policies and
procedures.

Subrecipients must have written procurement policies
and procedures that conform to applicable federal
laws.

2. Does your agency have written procurement policies
and procedures that include required state, local, and
Federal provisions?

3. Does your agency have and follow written
procurement protest procedures?

4. Does your agency make awards only to responsible
contractors?

5. Does your agency maintain records sufficient to detail
the history of each procurement?

6. Does your agency ensure that it conducts all
procurement transactions in a manner that provides
full and open competition and does not restrict
competition in its procurement process?

17



PROCUREMENT FILE REVIEW
(TO BE COMPLETED BY TEAM REVIEWER)
Subrecipient:
Contract Number:
Award Date:
Awarded To:
Amount:
Purpose:
Number Of Bids Received:
Date File Inspected:

ITEM YES No N/A

1. Are materials filed in chronological order?

2. Do the files contain a cost or price analysis?

3. Do the files indicate that the Subrecipient ensured that
goods and services were received?

4. Were purchases over $200.00 made off State Contract

SUSPENSION/DEBARMENT

5 For contracts exceeding $100,000, have you learned that
your certification or the certifications of any of your
contractors were erroneous when submitted or have
become erroneous by reason of changed circumstances
and since submitting the certification to ODOT?

If “yes”:

a. Was a written notice submitted to ODOT?

b. Was the required certification clause included in all
procurements exceeding $100,000?

TEAM REVIEWER: Obtain a hardcopy of Excluded Parties
List System (EPLS) for file.

Policies and Procedures

6 Does your agency have written purchasing policies and
procedures?

Subrecipients must have written procurement policies and
procedures that conform to applicable federal laws.

7 Does the policy contain procedures to follow in selecting
materials and supplies?

8 Does the policy define who has approval of items to be
purchased?
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9 What is the procedure for control of fuel purchases?

10 What is the procedure for obtaining maintenance and
repair services?

a. Isthe proper documentation maintained in the files?

11 What is the procedure for obtaining other goods and
services (Office and maintenance supplies, insurance?)

Bus Procurements
b. Were any vehicles purchased with FTA funds?

a. Were the vehicles purchased using specifications
developed by your agency or ODOT'’s bus
specifications?

b. What are the procedures for receipt and acceptance
of vehicles?

c. Are the vehicles road tested?

Construction

c. Are any transit construction projects planned or
underway using state or federal funds?

If “Yes”:

a. What are the procedures for monitoring the project?
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DISADVANTAGED BUSINESS ENTERPRISE (DBE)

BASIC REQUIREMENT

The subrecipient must comply with 49 CFR Part 26 to ensure nondiscrimination in the award and
administration of US Department of Transportation (US DOT)-assisted contracts. Grantees also must
create a level playing field on which DBEs can compete fairly for US DOT-assisted contracts.

1. Has your agency submitted a DBE program to
ODOT?

2. Were your agencies overall DBE
goals met?

3. Does your agency have a zero percent DBE
goal?

4. Describe your outreach to promote DBE
businesses in your service area?
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TITLE VI

BASIC REQUIREMENT

The subrecipient must ensure that no person shall, on the grounds of race, color, or national origin,
be excluded from participating in, or be denied the benefits of, or be subject to discrimination under
any program or activity receiving Federal financial assistance without regard to whether specific
projects or services are federally funded. The grantee must ensure that all transit services and related
benefits are distributed in an equitable manner.

1. Does your Agency have Title VI plan?

a. How does your agency implement the procedures in
its Title VI plan for identifying, investigating, and
tracking complaints?

b. How do these procedures afford the public due
process for resolving complaints?

2. Does the subrecipient include the needs of minorities in
planning activities.

3. What steps does your agency take to ensure meaningful
access to the benefits, services, information, and other
important portions of its programs and activities for
limited English proficiency (LEP) persons?

4. ldentify the location(s) of where the NOTICE OF
RIGHTS is posted.

5. Does your Agency have a website?

a. If so, how is Title VI addressed on the website?

b. Does your web site contain procedures for filing a
complaint?
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AMERICANS WITH DISABILITIES ACT (ADA)

GENERAL AND COMPLEMENTARY PARATRANSIT
BASIC REQUIREMENT

Titles Il and Ill of the Americans with Disabilities Act of 1990 (ADA) provide that no entity shall
discriminate against an individual with a disability in connection with the provision of transportation
service. The law sets forth specific requirements for vehicle and facility accessibility and the provision
of service, including complementary paratransit service.

1. How do you ensure that equivalent service is provided?

2. Since the last Comprehensive Review, if vehicles were
purchased for demand- response service, other than for
ADA complementary paratransit service, were the
requirements of 49 CFR part 37 met?

3. Are facilities for providing public transportation that were
constructed since the last Comprehensive Review
readily accessible to and usable by individuals with
disabilities?

4. Are facilities for providing public transportation that were
altered since the last Comprehensive Review readily
accessible to and usable by individuals with disabilities?

5. Does your agency follow ADA provision of service
requirements?

6. Does your agency accommodate individuals who rely on
accessible equipment when that equipment is
inoperative?

7. Is general route-deviation service open to the general
public?

8. Describe how your public information/communications
are made available in alternative formats.

Note: TDD phone #is 7-1-1

a. Does your agency have a website?
If so, how is ADA addressed on the website?
Does your web site contain procedures for filing a
complaint?

b. Does your website contain procedures to request
reasonable modifications?

c. If your agency does not have a website, explain your
method for distributing public information and attach
documents in support of this method.

9. Are all ADA-compliant vehicles marked with the
international accessibility symbol?
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10. If you provide fixed-route service, do you also provide
ADA complementary paratransit or other special service
to individuals with disabilities that is comparable to the
level of service provided to those without disabilities who
use the fixed route system?

If “yes”, answer the next two questions.

If “no”, skip to question #14.

Titles 1l & 11l of the ADA require that public entities
operating a fixed-route service must provide paratransit
or other special service that is comparable to the level of

service provided to individuals without disabilities who
use the fixed-route service.

a. What is your process for determining ADA
paratransit eligibility?

b. Do you announce, at least at transfer points
with other fixed routes, other major
intersections and destination points, and
intervals along a route sufficient to permit
individuals with visual impairments or other
disabilities to be oriented to their location?

c. Do you announce any stop on request of an
individual with a disability?

11. Does your agency provide ADA complementary
paratransit service to out-of- town visitors?

12. Does your agency limit the availability of service to ADA
paratransit eligible individuals?

13. Does your agency provide ADA complementary
paratransit service in compliance with the US DOT ADA
regulations?

14. Do you provide a deviated fixed-route service?
If yes:

a. How do the public materials and bus
schedules clearly state eligibility
requirements?

b. What are the procedures for requesting
deviated fixed-route service?

c. What is the additional cost for the deviated
portion of the fixed-route, and how was this
cost determined?
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15. Facility Accessibility

a. Does the facility have at least one accessible
entrance?

b. Does your facility have at least one
accessible restroom?

c. Does your facility have handicap designated
parking?
(Reviewer will verify on site visit)

16. Does your agency have a designated ADA coordinator?

17. Does your agency have vehicles in your fleet that are not

ADA compliant?

a.

If so, what is the ratio of ADA compliant vehicles to
non-compliant vehicles?

Provide number of entire public transit fleet as well as
number of non-compliant vehicles.

18. Is your ADA policy posted on your agency web page?

19. Does your ADA policy set size and/or weight restrictions

on mobility devices that understate the actual capacity of
the equipment (the former “common wheelchair”
definitions?)

20.

Does your ADA Policy include the following?

a. Service animals

Personal Care Attendants

Do you require a certification or ID for either?

Service to persons using respirators or portable
oxygen?

Allowing adequate time for boarding and alighting
the vehicle?

Priority seating

When an individual with a disability enters a vehicle,
and because of a disability, the individual needs to
sit in a seat or occupy a wheelchair securement
location, do you ask the following persons to move in
order to allow the individual with a disability to
occupy the seat or securement location?
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h. Process to resolve complaints

21.

Describe the training provided to transit personnel for the

safe operation of vehicles, accessibility equipment and
the proper treatment of persons with disabilities.

TEAM REVIEWER: (Review training files)

22.

Do you provide deviated fixed-route service?
If yes:

a. How do the public materials and bus
schedules clearly state eligibility requirements?

b. What are the procedures for requesting
deviated fixed-route service?

c. What is the additional cost for the deviated
portion of the fixed route, and how was this cost
determined?

23.

Have any complaints of discrimination due to disability
been received from riders or employees?
If yes, please describe the complaint(s).

What is the process to resolve the complaints?

25




EQUAL EMPLOYMENT OPPORTUNITY

BASIC REQUIREMENT

The subrecipient must ensure that no person in the United States shall on the grounds of race,
color, religion, national origin, sex, age, or disability be excluded from participating in, or denied the
benefits of, or be subject to discrimination in employment under any project, program, or activity
receiving Federal financial assistance under the Federal transit laws. (Note: Equal Employment
Opportunity Commission’s regulation only identifies/recognizes religion and not creed as one of the
protected groups.)

1. Does your agency abbreviated EEO Program contain
the required elements?

2. Does your agency ensure proper personnel assignments
are made to ensure EEO Program implementation?

3. Does your agency ensure the required elements of its
EEO Program are properly implemented?

4. Have you posted an EEO statement in a conspicuous
place?

5. Are the following Federal required postings in a
conspicuous place visible both to employees and public?

a. Equal Employment Opportunity

b. Fair Labor Standards Act

Family Medical Leave Act

Occupational Safety and Health Administration

c
d. Employee Polygraph Protection Act
e
f

Special labor protection warranty (Section 5333(b))

g. USERRA

1. Are the following Oklahoma required postings in a
conspicuous place visible both to employees and
public?

a. Fair Employment

b. Minimum Wage

c. Worker's Compensation

d. Child Labor (mandatory only for employers of
minors)

2. Is an EEO policy included in your personnel policies
and/or employee handbook?

3. Are EEO statements included on the following:

a. Job postings?

b. Employment notices?

c. Job applications?
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SCHOOL BUS

BASIC REQUIREMENT

Subrecipients are prohibited from providing exclusive school bus service unless the service qualifies
and is approved by the Federal Transit Administration (FTA) Administrator under an allowable
exemption. Federally funded equipment or facilities cannot be used to provide exclusive school bus
service. School tripper service that operates and looks like all other regular service is allowed.

1. Is exclusive school bus service operated?

If yes, elaborate and describe how your agency meets
all FTA mandated requirements:

1. Does your agency provide school “tripper service”?
how is the service promoted to the general public?

2. How is the service promoted to the general public?
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CHARTER BUS

BASIC REQUIREMENT

Subrecipients are prohibited from using federally funded equipment and facilities to provide charter
service if a registered private charter operator expresses interest in providing the service.
Subrecipients are allowed to operate community based charter services excepted under the
regulations.

Do you conduct Charter Services?

a. If yes, describe the charter service provided and
answer the balance of the questions in this section.

1. How do you keep records of the amount of charter
services provided so that the time and mileage can be
subtracted from the use of the vehicle for determining
whether the vehicle has met its useful life?

2. Have any complaints been filed alleging that the
charters are in violation of the regulations?
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DRUG FREE WORKPLACE AND DRUG AND ALCOHOL
PROGRAM

BASIC REQUIREMENT

Subrecipients are required to maintain a drug-free workplace for all grant-related employees and to
have an ongoing drug-free awareness program. Grantees receiving Section 5309, 5311, or 5339
funds that have safety- sensitive employees must have a drug and alcohol testing program in place for
such employees.

1. Does your agency have a written policy as prescribed in
the Drug-Free Workplace Act that is distributed to all
employees?

2. Does your agency have an on-going drug-free
awareness program?

3. Does your agency have a Drug and Alcohol Program
Manager?

a. If so, who is the Drug and Alcohol Program
Manager?

4. Who are the primary and secondary Designated
Employer Representatives (DERS)?

5. Where are your agency’s Drug and Alcohol records
kept?

6. Have all your monthly random selection spreadsheets
been submitted and are they up-to-date?
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SECTION 5311 PROGRAM REQUIREMENTS

BASIC REQUIREMENT

Subrecipients Recipients must expend funds on eligible projects to support rural public transportation
services and intercity bus transportation.

1. Describe your agency’s marketing plan.

2. Where are schedules and brochures posted and
distributed?

If so where? (Include Address for each location)

3. Is the number to call for a ride in the phone book and on
your website?

d. Howis it listed?

4. What efforts are being made to coordinate service with
other service providers, public and private?
TEAM REVIEWER: Refer to the description in the
application and verify how the subrecipient coordinates
with other transportation providers in the area.

5. List the providers in your service area (public and
private).

6. How do you promote your services to other communities
and Indian tribal governments?

7. Is afile for receiving public comments being maintained?

8. If applicable, list all complaints from both public and
private service providers.

a. How were these complaints addressed?

9. How does your agency address computer usage,
training, maintenance, disaster plans, software, and
personal computer/ internet access?
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SUMMARY OF CORRECTIVE ACTIONS

(Regulatory- not in compliance with Federal or State guidance)

Item

Corrective Action

Corrective
Action
Deadline

Agency Response/

Action Plan
Must be submitted to ODOT by
(DATE)

ODOT Comment

Date
Closed

(Assessor refer to Section

and paragraph in all comments)
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SUMMARY OF CORRECTIVE ACTIONS

(Areas of Concern)

Agency Response/

Corrective a Date
Item Corrective Action Action Action Plan ODOT Comment
e Must be sub(mltted)to ODOT by Closed
DATE

(Assessor refer to Section

and paragraph in all comments)
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SUMMARY OF CORRECTIVE ACTIONS

(Areas of Recommendation)

Item

Corrective Action

Corrective
Action
Deadline

Agency Response/

Action Plan
Must be submitted to ODOT by
(DATE)

ODOT Comment

Date
Closed

(Assessor refer to Section

and paragraph in all comments)
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U.S. Department

; REGION 6 819 Taylor Street, Room 14A02
gf Zranf[’rortat"?t” Texas, Oklahoma, Fort Worth, TX 76102
ederal lransi Arkansas, Louisiana, and
Administration New Mexico

December 16, 2020

Jenny Allen, Civil Rights Division Manager, DBELO
Oklahoma Department of Transportation, Recipient ID: 1565
200 NE 21ST

OKLAHOMA CITY, OK 73105

Re: Revised FY 2020-2022 Triennial DBE Goal
Dear Jenny Allen, Civil Rights Division Manager, DBELO,

The Federal Transit Administration (FTA) has received and reviewed Oklahoma Department of
Transportation’s revised Disadvantaged Business Enterprise (DBE) triennial goal setting
methodology for Federal Fiscal Years (FFY) 2020-2022. This DBE goal is effective October 1,
2019 through September 30, 2022. This submission is required by the Department of
Transportation DBE regulations found at 49 C.F.R. Part 26. Your proposed overall goal is 3.0%,
with a proposed race-conscious/race-neutral split of 0.70% RC / 2.3% RN.

Our review considered all elements required by the Department of Transportation regulations
found at 49 C.F.R. § 26.45, including the descriptions of the evidence and methods used to
calculate, adjust and establish the overall goal. The review assessment attached to this letter
identifies the specific areas reviewed, any concerns, and relevant reviewer comments. You must
address and correct any identified concerns to assure you are implementing the goal in
accordance with the regulations. Your goal status is now Concur, and your next triennial goal is
due to FTA on August 1, 2022. FTA will verify corrections have been made and implemented at
the next oversight opportunity.

You are expected to make a good faith effort to meet your goal each year during the three-year
period for which it is in effect. You must document your DBE attainment on FTA-funded
contracts and purchases by submitting a semi-annual report via TTAMS on June 1 and December
1 of each year. If you fall short of your overall DBE goal in any given year, you must develop a
shortfall analysis and corrective action plan following the guidance in 49 C.F.R. § 26.47(c).
Transit vehicles must be purchased from a DBE-certified transit vehicle manufacturer (TVM)
and reported to FTA within 30 days of purchase. The current list of DBE-certified TVMs and the
online reporting tool can be found on the DBE portion of FTA’s website at www.transit.dot.gov.
Finally, any mid-cycle adjustment to your goal to reflect changed circumstances must be
submitted to FTA.

FTA is committed to providing technical assistance to help correct your DBE goal and to
implement your program consistent with the regulations and guidance. In order to preserve
paper, we are issuing this letter electronically via email and it is attached to your profile in



TrAMS. Please do not hesitate to contact me directly at 817-978-0567 or at
marisa.appleton@dot.gov if you have any questions.

Sincerely,

Marisa Appleton/s/
Civil Rights Officer, Region 6

cc: Monica McCallum, FTA Civil Rights, Director of Regional Operations


mailto:marisa.appleton@dot.gov

Introduction

This report details the Oklahoma Department of Transportation’s (ODOT) process for setting the Federal
Fiscal Years (FFYs) 2020, 2021 and 2022 overall goal for Disadvantaged Business Enterprise (DBE)
participation on Transit related opportunities.

The goal setting methodology complies with the DBE rule set forth in the Code of Federal Regulations
(CFR), 49 Part 26.45. This submission includes a description of the methodology used to establish the
goal, including the base figure and the evidence by which it was calculated, evidence relied upon for any
adjustments to the base figure, and a projection of the portions of the overall goal expected to be met
through Race Conscious (RC) and Race Neutral (RN) measures, respectively.

For questions or comments contact:

Jenny K. Allen
Civil Rights Division Manager/DBE Liaison Officer
Oklahoma Department of Transportation
200 N.E. 21%, Rm. 1-C-1
Oklahoma City, Oklahoma 73105
Phone (405) 521-3186
jallen@odot.org
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Description of Methodology

Proposed DBE Goal for Federal Fiscal Years 2020, 2021 & 2022
The Oklahoma Department of Transportation (ODOT) proposes the following goal for participation by
DBEs on transit related opportunities for FFYs 2020, 2021 & 2022:

Race Conscious (RC) - 0.70%
Race Neutral (RN) - 2.30%
Total DBE Goal - 3.00%

Step One Base Figure  Section 26.45(c)

In determining the available pool, the relative availability (percentage) of DBEs in Oklahoma and
surrounding states that apply for grants was determined. In simplest terms, this percentage, or baseline
ratio, can be calculated as follows:

Ready, Willing and Able DBEs
All Sub recipients Ready, Willing and Able (DBEs and non-DBEs)

Data collected for this methodology was based off the previous FFYs (October 1, 2015 — September 30,
2018). ODOT used DBE Method 2 to determine our goal. Since this methodology report is based on
transit opportunities, ODOT utilized the list of sub recipients that received FTA grant funds specifically for
administrative, capital purchases and operating expenses. Information on the sub recipients is tracked
and monitored by ODOT’s Office of Mobility & Public Transit Division through an online database
management system called Making Your Life Easier Online (MYLEO.net). The total amount of federal
funds available was $78,451,622.00. A total of $66,212,814.00 was distributed to in-state sub recipients
while $642,000.00 was distributed to out-of-state sub recipients. In-state sub recipients refer to transit
entities and out-of-state sub-recipient funding was distributed to procurement consultants.

A total amount of $30,586,755.75 of FTA assisted contract funds was distributed by project. The table
below illustrates the project categories as well as the North American Industry Classification System
(NAICS) codes that correspond within the ODOT's certified Directory.



NAICS Code Amount of DOT funds on |% of total DOT funds
Project project: (weight)
1) ACCESS EQUIPMENT $0.00 0.0000
2) ALTERNATIVE FUEL EQUIPMENT $0.00 0.0000
3) COMMUNICATION EQUIPMENT $0.00 0.0000
4) EQUIPMENT $0.00 0.0000
5) MISCELLANEQOUS $0.00 0.0000
6) VEHICLE $0.00 0.0000
7) ADMIN SUPPORT EQUIPMENT $3,347.90 0.0001
8) ADVERTISING $172,734.18 0.0056
334516;339112;446110;541380;561210;612511 |ALCOHOL/DRUG TESTING $3,189.21 0.0001
9) [;621512;621999
10)|531120;541211,541000 AUDIT $309,732.33 0.0101
11)|541110 LEGAL SERVICES $66,448.28 0.0022
12) OFFICE FURNISHINGS $5,319.40 0.0002
13)|522320 SUBSCRIPTIONS & MEMBERSHIP FEES ($246,226.39 0.0081
541519;541611;541618;541690;561920;611410 | TRAINING PROGRAMS $157,468.35 0.0051
14)|;611430;611699
15) TRAVEL, ADMIN $205,698.24 0.0067
236115; 236116; 236118; 236210; 236220; BUILDING MAINTENANCE AND $246,219.45 0.0080
238210; 238220; 238320; REPAIRS
238990;423610;423730;423850;444190;541350
;561210;561320;561612;561710;561720;56173
16)|0; 561790; 562111
EQUIPMENT MAINTENANCE AND $39,575.23 0.0013
17) REPAIRS
18) EQUIPMENT SERVICE AGREEMENTS $129,197.10 0.0042
19) FEES AND LICENSING $7,953,648.79 0.2600
20) FUEL $2,880,012.24 0.0942
21)(523210;524292;524298 INSURANCE, OTHER $769,868.52 0.0252
22) MISCELLANEOUS $378,663.28 0.0124
23) OFFICE AND GARAGE SPACE $508,613.08 0.0166
541511;541512;541513;541519;541611;541990 |OPERATIONAL SUPPORT EQUIPMENT |$11,389.78 0.0004
24)|;611430
25) POSTAGE $55,261.25 0.0018
26) PRINTING $65,036.79 0.0021
27) SUPPLIES $537,626.32 0.0176
28) TELEPHONE $1,090,102.18 0.0356
236220;481219;485991;485991;485999;518210 |TRANSPORTATION SERVICE $1,453,021.58 0.0475
;541611;541618;561320;561499;611430;62191 |[AGREEMENTS
29)|0;624320
30) TRAVEL, OPERATIONAL $121,150.88 0.0040
31) UTILITIES $438,452.91 0.0143
32) VEHICLE INSURANCE $4,587,919.98 0.1500
VEHICLE MAINTENANCE AND $8,150,832.11 0.2665
33) REPAIRS
34) 0.0000
35) 0.0000
Total FTA-Assisted Contract Funds $30,586,755.75 1

The Step One calculation was performed by first determining the available pool of ready, willing and able
DBE firms in each work category. Then the total number of all ready, willing, and able firms was
determined. The total number includes both DBE firms and non-DBE firms. Finally, the number of DBE
firms was divided by the number of all firms to arrive at the baseline ratio for each work category. This
provides the Step One, or preliminary, calculation of the level of DBE participation one would expect
absent the effects of discrimination.




NAICS Code Project Number of DBEs available| Number of all firms | Relative
to perform this work available (including |Availability
DBEs)
ACCESS EQUIPMENT 0 0 0.0000
ALTERNATIVE FUEL EQUIPMENT 0 0 0.0000
COMMUNICATION EQUIPMENT 0 0 0.0000
EQUIPMENT 0 0 0.0000
MISCELLANEOUS 0 0 0.0000
VEHICLE 0 0 0.0000
541611; 541618; 541690; 561110; 561210; ADMIN SUPPORT EQUIPMENT 7 1 7.0000
561320; 561990
512110; 541430; 541613; 541810; 541820; ADVERTISING 19 90 0.2111
541830; 541860; 541890; 541910
334516;339112;446110;541380,561210;612511 |ALCOHOL/DRUG TESTING 3 4 0.7500
;621512;621999
531120;541211;541000 AUDIT 6 9 0.6667
541110 LEGAL SERVICES 1 4 0.2500
OFFICE FURNISHINGS 0 0 0.0000
522320 SUBSCRIPTIONS & MEMBERSHIP FEES 1 27 0.0370
541519;541611;541618;541690;561920;611410 |TRAINING PROGRAMS 39 52 0.7500
;611430;611699
TRAVEL, ADMIN 0 10 0.0000
236115; 236116; 236118; 236210; 236220; BUILDING MAINTENANCE AND REPAIR| 32 83 0.3855
238210; 238220; 238320;
238990;423610;423730;423850;444190;541350
;561210;561320;561612;561710;561720;56173
0; 561790; 562111
EQUIPMENT MAINTENANCE AND REPA 0 19 0.0000
238290 EQUIPMENT SERVICE AGREEMENTS 1 12 0.0833
FEES AND LICENSING 0 32 0.0000
FUEL 0 23 0.0000
523210;524292;524298 INSURANCE, OTHER 3 12 0.2500
MISCELLANEOQOUS 0 36 0.0000
OFFICE AND GARAGE SPACE 0 28 0.0000
541511;541512;541513;541519;541611;541990 |OPERATIONAL SUPPORT EQUIPMENT 8 10 0.8000
;611430
POSTAGE 0 11 0.0000
PRINTING 0 8 0.0000
SUPPLIES 0 89 0.0000
TELEPHONE 0 28 0.0000
236220;481219;485991;485991;485999;518210 | TRANSPORTATION SERVICE AGREEMEN 3 4 0.7500
;541611;541618;561320;561499;611430;62191
0;624320
TRAVEL, OPERATIONAL 0 18 0.0000
UTILITIES 0 33 0.0000
VEHICLE INSURANCE 0 9 0.0000
VEHICLE MAINTENANCE AND REPAIRS 0 297 0.0000
0.1296 Overall
Combined Totals 123 949 availability of
DBEs

All Ready, Willing and Able Firms (DBEs and non-DBEs)

Ready, Willing and Able DBEs

Ready, Willing and Able DBEs (123)

All Ready, Willing and Able Firms/Sub recipients (949)

Baseline Ratio = 12.96%




Weights

To further refine the base percentage, the available pool is generally weighted with the work categories
available within the Office of Mobility & Public Transit Division. The chart below illustrates the weight of
each category determined by calculating the relative availability of DBEs in that category against the

weight of the contracting funds. The resulting base goal is 5.92%. The base goal is then rounded to the
nearest whole number, which is 6.00%.



NAICS Code Weighted Base
Project Weight X Availability Figure
1) ACCESS EQUIPMENT X
2) ALTERNATIVE FUEL EQUIPMENT X
3) COMMUNICATION EQUIPMENT X
4) EQUIPMENT X
5) MISCELLANEOUS X
6) VEHICLE X
7) |541611; 541618; 541690; 561110; 561210; ADMIN SUPPORT EQUIPMENT 0.00011 X 7.00000 0.0008
8) |541613; ADVERTISING 0.00565 X 0.21111 0.0012
334516;339112;446110;541380;561210;612511 |ALCOHOL/DRUG TESTING
9) |;621512;621999 0.00010 X 0.75000 0.0001
10)|531120;541211;541000 AUDIT 0.01013 X 0.66667 0.0068
11)[541110 LEGAL SERVICES 0.00217 X 0.25000 0.0005
12) OFFICE FURNISHINGS 0.00017 X
13)|522320 SUBSCRIPTIONS & MEMBERSHIP FEES 0.00805 X 0.03704 0.0003
541519;541611;541618;541690;561920;611410 | TRAINING PROGRAMS
14)|;611430;611699 0.00515 X 0.75000 0.0039
15) TRAVEL, ADMIN 0.00673 X
236115; 236116; 236118; 236210; 236220; BUILDING MAINTENANCE AND REPAIR|
238210; 238220; 238320;
238990;423610;423730;423850;444190;541350
;561210;561320;561612;561710;561720;56173
16)|0; 561790; 562111 0.00805 X 0.38554 0.0031
17) EQUIPMENT MAINTENANCE AND REPA| 0.00129 X
18)|238290 EQUIPMENT SERVICE AGREEMENTS 0.00422 X 0.08333 0.0004
19) FEES AND LICENSING 0.26004 X
20) FUEL 0.09416 X
21)|523210;524292;524298 INSURANCE, OTHER 0.02517 X 0.25000 0.0063
22) MISCELLANEOUS 0.01238 X
23) OFFICE AND GARAGE SPACE 0.01663 X
541511;541512;541513;541519;541611;541990 |OPERATIONAL SUPPORT EQUIPMENT
24);611430 0.00037 X 0.80000 0.0003
25) POSTAGE 0.00181 X
26) PRINTING 0.00213 X
27) SUPPLIES 0.01758 X
28) TELEPHONE 0.03564 X
236220;481219;485991,485991;485999;518210 | TRANSPORTATION SERVICE AGREEMEI
;541611;541618;561320;561499;611430,62191
29)(0;624320 0.04750 X 0.75000 0.0356
30) TRAVEL, OPERATIONAL 0.00396 X
31) UTILITIES 0.01433 X
32) VEHICLE INSURANCE 0.15000 X
33) VEHICLE MAINTENANCE AND REPAIRS 0.26648 X
34) X
35) X
Total 0.0592
Expressed
asa %
(*100) 5.92%
Rounded,
Weighted
Base
Figure: 6%




Step Two Adjustments Section 26.45(d)

Past Participation

Additional evidence considered was the current capacity of DBEs to perform in the USDOT assisted
program, as measured by the past participation of DBEs. The past five years of DBE goal attainment was
listed to determine the median participation for consideration as an adjustment to the DBE goal. The
median attainment is optional in the goal methodology process.
inherit component of the agency’s FTA activities during the development of the DBE goal, and as a result
RC and RN goals were not calculated. The CRD and the Office of Mobility & Public Transit Division have
been working together on bringing awareness about the DBE program to vendors, sub recipients and

firms interested in transit related opportunities.

FFY Annual Goal Attainment %
2014 2.30% 0.00%
2015 2.30% 0.00%
2016 2.30% 0.00%
2017 2.30% 0.00%
2018 0.00% 0.00%

Median Participation 0.00%

The step one baseline goal is added to the median for past participation, then divided by two for the step

two percentage for DBE participation.

Step Two Adjustments
Adjustments Based On:
e Past participation
Step 1 Base Goal

Median DBE Participation (2014-2018)

Total

Goal

6.00%
0.00%
6.00%

3.00%

In the past ODOT’s CRD was not an




Race Conscious and Race Neutral Projections
Based on the Race-Neutral figures and attainments from Federal Fiscal Years 2014-2018, the median is
2.30%.

FFY Total Goal Past Participation% RC RN
2014 2.30% 0.00% 0.00% 2.30%
2015 2.30% 0.00% 0.00% 2.30%
2016 2.30% 0.00% 0.00% 2.30%
2017 2.30% 0.00% 0.00% 2.30%
2018 0.00% 0.00% 0.00% 0.00%

Race- Neutral and Race-Conscious Goals
The following outlines the figures based on the data reviewed:

A) Step One: Adjusted Base Goal 3.00%
B) Race-Neutral Participation 2.30%
Q) Race-Conscious Goal 0.70%

Given the above:

Neutral Goal = B = 2.30% = 2.30%
Conscious Goal = A-B = 2.94%-2.30% = 0.70%
Total DBE Goal for FFYs 2020, 2021 and 2022 = 3.00%

ODOT's proposed FTA goal is listed on the main Civil Rights Division’s webpage
(https://www.ok.gov/odot/Doing Business/Civil Rights/index.html). A copy of the methodology report is
available on the Civil Rights Division’s  Publications, Posters and Brochures page
(https://www.ok.gov/odot/Doing Business/Civil Rights/Civil Rights -

Publications, Posters and Brochures.html).

Consultation

49 CFR 26.45(g)(1) requires consultation with minority, women's and general contractor groups,
community organizations, and other officials or organizations which could be expected to have
information concerning the availability of disadvantaged and non-disadvantaged businesses, the effects
of discrimination on opportunities for DBEs, and ODOT'’s efforts to establish a level playing field for the
participation of DBEs. A virtual consultation meeting was held on October 26, 2020, for the following
organizations:


https://www.ok.gov/odot/Doing_Business/Civil_Rights/index.html
https://www.ok.gov/odot/Doing_Business/Civil_Rights/index.html
https://www.ok.gov/odot/Doing_Business/Civil_Rights/Civil_Rights_-_Publications,_Posters_and_Brochures.html
https://www.ok.gov/odot/Doing_Business/Civil_Rights/Civil_Rights_-_Publications,_Posters_and_Brochures.html
https://www.ok.gov/odot/Doing_Business/Civil_Rights/Civil_Rights_-_Publications,_Posters_and_Brochures.html

Black Chamber of Commerce;

Hispanic Chamber of Commerce;

Oklahoma City Housing Authority;

Oklahoma Department of Commerce — Small, General and Minority Business;
e Cherokee Nation Business;

e SCORE;

e Greenwood Chamber of Commerce; and

e QOklahoma Procurement Technical Assistance Center.

ODOT did not receive any comments during the consultation meeting.
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