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CITY OF NORMAN
STORM DRAINAGE CRITERIA MANUAL

SECTION 400 - OKLAHOMA STORMWATER LAW

INTRODUCTION

In 1978 attorney Ruth Wright did extensive legal research to prepare a
report on Oklahoma Stormwater Law for the City of Stillwater. It covered
@ time period of three fourths of 2 century and over one hundred cases.
For the purposes of this 1986 manual the original material has been
updated. It is encouraging that there have been no radical changes in
the basic law; however, there have been some interesting developments,
especfa11y in the field of floodplain management, and some additional
subjects have been added.

For easy reference, the basic principles of Oklahoma stormwater ]aw have
been summarized in the Summary and Conclusion section. However, it is
worthwhile to put them in context and, therefore, City officials,
planners and engineers are encouraged to read the whole chapter.
Attorneys, of course, may wish to refer to the cited cases for further
amplification. A1) cases cited in the text are listed in alphabetical
order at the end of this section in Appendix A. A storm moves in over a

-basin. The rafn hits the earth - some of the water percolates into the

ground. Some of it runs across the ground in a diffused manner,

collecting in depressions and swales, gathering in guilies, eventually to

flow into creeks and streams. If the storm is of a great magnitude, the
water cannot be contained within the banks of the creeks and streams, so
the water spreads out over the floodplain - the natural path it has

created for itself over geologic time.
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with the advent of man, a storm still moves in over the basin and the
waters move downhill. But now there are changes in the natural topography.

Depressions are filled in. The land is made impermeable by stréets, park-
ing lots, and rooftops, resulting in less water percolating into the
ground. Streets and storm sewers collect the water so that more water with
greater velocity is discharged onto lower lands, or discharged in a dif-
ferent location. Embankments and dikes are built which divert the course
of flood waters. Buildings, roads and bridges constrict the flows, causing
waters to back up and flood lands which would nct have been flooded, or
would have been flcoded to a lesser extent. Rivers are straightened and
channelized which speeds up the flow causing greater impact downstream.
These changed conditions can cause injury te persons or property and spawn
lawsuits requesting damages for the injury or injuncticns to prevent fur-
ther injury. In addition, as government steps in to attempt to 'manage
surface waters, watercourses, and floodplains by constructing £lood control
facilities or by controlling development in the ficodplain,'a host of other
legal confrontations arise. o

A body of law has developed in the courts and to a lesser degree by stat-
utes to covern these various situations and defipe the'right and duties of
private parties and governmeﬁts.

‘This chapter sets out the legal framework for stormwater planning in Okla-

homa. It is essential that municipalities and counties, and their planners
and engineers, have.a sound legal basis for their work so that legal cb~
stacles do not impede implementation at a future date. In addition, po-
tential liability due to injury caused by stormwater facilities should be

avoided.
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402 SUMMARY AND CONCLUSTIONS

The overriding rule in Oklahoma stormwater law is that natural water—

~course and surface water conditions should be maintained wherever

possible. Where they are changed, the changes must be designed so
that resulting flow conditions will not cause more harm than under

‘natural conditions.

The best approach in planning and designing drainage works is to
attempt to retain natural and historic conditions of flow.

- 3. A riparian landowner along a watercourse may take measures to protect

himself from the harmful effects of flood waters, but it is funda~-
mental that no one may change, divert, obstruct, or otherwise inter—
fere with the natural flow of a watercourse without being liable for
damages to persons and properties injured by such actions,

The floodplain of the ordinary flood is part of the watercourse.

While a landowner has the right to improve his property, this right is
gualified by the "golden maxim" of the common law that one mist 5o use
his own property as not to injure the rights of another. This maxim
is used by courts in stormwater cases.

Where an upper landowner collects surface water, sends it down in a
different manner or concentrated form, or in unnatural quantities or
velocities, or discharges it in a different location, he is liable for
any damage caused thereby. Conversely, a lower landowner may not cast
surface waters back onto upper land to the detriment of the upper
landowner. The basic principle is that a landowner cannct prevent
injury to his own property by transferring that injury to his neigh-
bor's property. - Oklahoma courts call this "the commen enemy rule
modified by the rule of reason.”
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10.

i1.

12.

Where one party has caused unnatural water to flow onto another’s

- property, the second party has a right to repel such waters; however,

this right is strictly limited to placing the parties in the same
conditions as prior to any construction. Nor may a party, in repel-
ling such waters, cause injury to innocent third parties.

Where a party interferes with natural detention, either by filling it
in or by cutting through its banks, he is liable for injury to lcwer
landowners caused by change in surface water nunoff.

Artificial ponds and on-site detention are reccgnized as benefigial
for flocd and erosion control. They ‘should be encouraged, not enly

‘because they protect against potential liability for concentrating or

increasing surface water runoff, but also because in an urban setting
they tend to reduce the size required for storm sewers, which is a
cost advantage, ‘

A riparian owner on a watercourse may construct embankments of other
structures necessary to maintain his bank of the stream or .to restore
it to its original course. '

Any embankmsnts constructed to detain or retain water should be safe
from failure in the event of larger floods.. The Maximum Probable
Flood would be a prudent criterion.

If injury to 'persons or property is due solely to an extraordinary
flood, there is no-liability. However:

a.. 1f a persen’s negligence, commingled with an extraordinary fleed,

was a contributing proximate cause of the harm, such person is
liable. :
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13.

14.

b. It is negligent to build a structure (e.g., inadequate bridge or
culvert), which causes damage during an ordinary flood; if such a
structure is a proximate cause of injury during an extraordinary
flocd, liability results.

¢. In only a few Oklahoma cases has the defense of "extraordinary
’ flood" been successful against liability.

d. The flood of record on a watercourse is an ordinary flood for all
subsequent events., When an even greater £lood occurs, it then
beccmes the new standard, and there is a duty to meet the new

conditions.

e. With the technolegical advances in meteorology and hydrology, and
with storm events and floods now being discussed nationwide in
terms of their statistical probability, it may become increas-
ingly difficult to convince a court or jury that the floed which
caused injury was an "extraordinary flood", that is, one whose
mégnitude could not be anticipated or _foréseen using ordinary
diligence. '

Wherever possible, artific¢ial channels should follow natural thalwegs.
Transbasin diversicns which increase natural flow should be avoided
unless the additional waters are fully accommodated in the design so
that no injury can occur from the new flows.

Installatien of inadequately sized drainage structures should be
avoided, especially if such structures cause development and filling
of the natural watercourse so that larger flood flows are altered
causing damage to properties which would not have been damaged other-
wise.
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15,

16.

17.

18.

1s.

20.

Nenstructual flocdplain management provides a basis for master plan-
ning which has the least exposure for the city in terms of potential
liability. It is a natural approach to solving urban drainage

" lems before they develop, or before‘they get worse.

Municipalities are treated like private parties in watercourse and
surface water cases. Governmental immunity as a defense against
liability has rarely been mentioned, and never successfully used, in
Oklahoma watercourse and surface water cases. Therefore, it would be
imprudent for a c*ty to depend on governmental lmmunlty to protect it
from liability in stormwater cases.

Governmental entities can be found to have taken or damaged property
by flooding under Article 2, Section 24, of the Oklahoma Constitution.

Floodplain regqulations should be viewed not as gcvérnmental inter-
ference with private property rights, but as protection of private
property against the unlawful uses of other private properties, which
individually or cumulatively would cause flood 1njury which would not
have occurred prior to the development.

Municipalities and counties have statutory authority to adopt flood-
plain requlations and become participating communities in the National
Fleodplain Insurance Program. Their locally adopted requlations must
be no less stringent than the federal requirement and the requirements
adopted in rules of the Cklahoma Water Resources Beard. Such regula—
tions cannot supersede but should implement Oklahoma watercourses law
articulated in cklahoma Supreme Court decisions.

Fleodplain zoning, even though it is a valid use of a govermental
entity’s police powers, can be challenged as a "taking" of specific
properties without just compensaton;. whether or not the requlation
results in a "taking” is a decision by the trier of fact (jury or
judge) under the facts of the case.
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21.

22,

23.

24.

The federal insurance progiam’s one-foot rise critericn for £loogway/
flood-fringe delineation appears to be inappropriate in Oklahcoma.
Since this criterion permits full development of the floodplain to the
point where the one-percent floodwaters would be cne foot-higher than
under patural conditions, it is almost by definition stating that a
city’s regulations will result in cumulatively causing more harm than
formerly by raising flood levels. Under Oklahoma watercourse law, if
such changes actually cause injury, liability results. The oOklahoma
Water Resources Board regulatibné, hcwéver, provide additional ecri-
teria for defining and developing in the flood-fringe which are con-
sistent with Oklahoma watercourse law.

New urban develpment‘should be required to not materially increase the
amount of storm runoff nor change natural drainage conditions., This
will protect lower properties. It will also protect the developer
from liability, and not place the city in a potential liability posi~
tion for having permitted the development to alter drainage conditions

‘which result in injury. On the other hand, if the city requires the

developer to maintain natural runoff conditioné, by whatever means are
suitable, it is only complying with the basic principles of Oklahoma

law,

Drainage planning should be based on runoff which will result from
future urban development which can be reasonably anticipated.

It is essential to get the facts before undertaking a drainage plan or
design. The following questions should be addressed:

a) What causes the drainage problem? - Where does the water come -

from? From what lands?

b) Can natural runoff conditions be maintained or recreated?
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c) Is there an identifiable channel or thalweg where the storm
runoff will flow? 1Is it continuocus downstream?

d)  Would the proposed corrective action handle the "ordinary flood",
that is, a flood whose magnitude can be anticipated by using
ordinary diligence? Would it handle the flood of record on that
watercourse? Would it handle the one-percent frequency runoff
event? In the case of a much larger flood, such as the Standard
Project Flood or the Maximum Probable Flood, would the corrective
works cause the excessive floodwaters to flow in a different
location or direction or at higher velocity than they would
naturally?

403 DISTINCTION BETWEEN WATERCOURSE WATERS AND SURFACE WATERS

Stormwater law developed across the United States by courts deciding the
rights, duties, and liabilities between private landowners in specific
cases. A basi; distinction has been made between "watercourse. waters” and
"surface waters”. Surface waters are waters which run in a diffused manner
overland, or in depressions and swales, while a watercoursé had definite
banks and bed. Floodwaters which overflow the banks of the watercourse and
follow the course of the stream to its natural outlet, or which upen subsi-
dence return to the stream, are also held to be governed by the law of
watercourses. Floodwaters which have entirely lost their connection with
the stream, however, and spread out over the adjoining countryside never to

return to the stream, would prchably .be governed by surface water law. |

While a "nice" distinction in the law, an obvious problem is at what point
in their flow do surface waters collecting in swales and gullies suddenly
become watercourse waters. Where state courts have adopted surface water
rules which are incompatible with their watercourse rules, the courts are
in a real dilemma. Even though the waters are hydrologically all part of
the same system, liability may hinge totally on how they are categorized in

a specific case.
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Oklahoma courts have also differentiated between watercourse waters and
surface waters. A watercourse has been described in Chicago, R. I. & P. Ry.
Co. v. Groves, 20 Okl. 101, 93 B. 755 (1908); cChicago, R. I. & P. Rv. Co.
v. Mortom, 57 o©kl. 711, 157 ». 917 {1916); Garrett w. Haworth, 183 0Okl.
569, 83 P. 2d 822 (1938), as follows: :

"Where the natural confirmation of the surrounding coun-
try necessarily collects therein so large a body of
water, after heavy rain or the melting of large bodies
of snow, as to requiré an outlet as to some common
reservoir, and whether such water is reqularly dischar-
ged through a well-defined channel with which the force
of the water has made for itself, and which is the
accustomed channel through which it flows or has ever
flowed, it constitutes a watercourse of vaterway."

In addition, areas covered during normal floods by the floodwaters of a
watercourse constitute a portion of that watercourse. Town of Jefferson v.
Hicks, 23 oOkl. 684, 102 P. 79 (1909); Chicago, R. I. & P. Ry. Co. wv.
Groves, (already cited); Cole v. Missouri, K. & O.R. Co., 20 Okl. 227, 94
P. 540 (1908).

Surface waters, on the other hand are:

"those which, in their natural state, occur on the sur-
face of the earth and places other than definite
streams, lakes or ponds, and they may originate from any
source and may be flowing vagrantly over broad lateral
aceas, or occasionally for brief periods, in natural
depressions. The essential characreristics of such
waters are that they are short lived flows diffused over
the ground, and are not concentrated or confined in
bodies of water conforming to the definition of lakes or
ponds.” Dobbs v. Missouri Pacific R. Co., 416 F. Supp.
5, 9 (E.D.OkI. 1375), a federal case involving flood-
waters, quoting this definition from an Oklahoma water
resources case, Qklahoma Wate= Res. Bd. v. Central Okl.
- M. C. Dist., 464 P.2d 748 (Olk. 1969). -

Fortunately, however, the rules which the Cklazhoma courts have adopted
regarding these two categories are totally compatible with each other;
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403.1

403.2

therefore, the distinction has not been critical and in some cases has not
even been made. However, since the theories on which the two categories
are based are somewhat different, the distinction should still be noted.
In addition, the distinction is convenient and useful. Engineers make
useful distinctions too, for example, major and minor drainage. One must
never forget, however, that these waters are all part of the same hydro~
logic system._ _

Law of Waterccurses

Watercourse law is based on the rights and duties established between
riparian property owners, that is, owners of land along the banks of a
river or lake. The fundamental principle of the riparian system is that
each riparian has an equal right to make a reasonable use of the water of a
stream subject to the equal rights of the other riparians to do likewise.
A riparian right is reciprocal in character as to other riparian rights.
Therefore, a riparian owner must exercise his rights in a reascnable manner

‘and extent  so as not to . interfere unnecessarily with the corresponding

rights of others. Applying these principals to fleoding situations, a
riparian owner does not have the right to protect his property. from the
ordinary floed if this causes damage to others in time of floeding. This
would prohibit, for example, a riparian from building a dike which would
divert ordinary flocdwater onto his neighbor’s property.

Law of Surface Waters .
There are two basic doctrines which courts have adopted regarding surface
waters. These are "the "ccmmon enemy rule" and the "civil law rule”, A

‘third has evolved in recent years called the "reasonable use rule”.

As originally conceived, under the "common enemy rule” a landowner could do
anything he pleased with surface waters to protect his property from the
"commen enemy” regardless of the harm it might do to others. The ugzer
landowner could divert or drain surface waters onto the lewer land, or the
lower landowner cculd block surface waters flowing onto his property, even

410
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404

if it flooded the upper property. Since the water must go somewhere, this
would appear to inevitably result in contests in engineering where might
makes right. Therefore, most courts have modified the rule, giving land-
owners the right to obstruct or divert surface waters, but only where it is
incidental to the ordinary ﬁse, improvement or protection of their land,
and is done without malice or negligence.

Under the "civil law rule", the upper landowner has an easement for the
natural drainage from his property over the lower property and the lower
landowner mast take such water. However, the key word here is '"natural®
meaning those waters which flowed from the land before alteration or devel—
opment. If he does send down a greater volume, or at greater velocity, or
in a different location, he is liable if it does more harm than would have
occurred under the former conditions.

The "reasonable use rule” is based on tort rather than on property law. 1In
tort law, liability is based on negligence. A person can be held negligent
if he has not acted like a "reasonably prudent man" in a given situation,
and such actions are the proximate cause of the injury. 1In surface water
cases, the test for liability would be the same.

OKLAHOMA WATERCOURSE AND SURFACE WATER LAW

Cklahcma has adopted the usual riparian' principles of watercourse law
whereby landowners have reciprocal rights and duties towards each ~ other.
It has adopted the "common enemy rule" for surface waters, but modified it
by "the rule of reascn”. This rule results in liability for landowners who
alter natural runoff if such alteraticns cause injury to others. There is
a wealth of cases decided by the Oklahoma Supreme Court since the early
1900’s and they are remarkably consistent.

In the first two cases befere the Oklahoma Supreme Court, in 1904 and 1908,
the court analyzed the competing doctrines for both surface and watercourse
waters and chose and articulated compatible principles which have control-
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led its decisions ever since. The Oklahoma courts have never had the
dilemma of the surface waters/watercourse waters dichotomy because the
results are virtually the same for both categories.

In the 1904 case, Davis v. Frey, 14 Okl. 340, 78 P. 180 (1904), surface
waters flowed into a natural depression forming a 15-acre pond from which
they evaporated or percolated into the ground. Defendant {upper landowner)
cut a channel into the bank of this patural ponding area to drain it.
Stormwaters, instead of being detained, flowed immediately onto the lower
landowner’s farm, damaging his c¢rops. In finding the wupper landowner
liable, the court adopted the rule frem an Iowa case:

"If the ditch in question increased the quantity of water
upon the plaintiff’s land to his injury, or without
increasing the quantity, threw it upon the plaintiff’s
land in a different manner from what the same _would
naturally have flowed upon it, to- his injury, the de-
fendant was liable for the damage thus occasicned, even
though the ditch was constructed by the defendant in the
course of the ordinary use and improvement of his farm.
We recognize the fact ... that surface water ... is a
common enemy, which each landowner may reascnably’ get-
rid of in-the best manner possible, but in -relieving
himself he must respect the rights of his neighbors, and
cannot be justified by an act having the direct tendency -
and effect to make that enemy less dangerous to himself
and more dangerous to his neighbor." (14 okl. 341, 78 P.
181.)

Then in 1908 the first of many railroad cases came before the court.
Chicago, R. I. & P. Rv, Co. v. Groves, 20 Okl. 101, 93 p., 755 (1908). The
- railroad company had built an embankment &cross a ravine on the plaintiff's
land with culverts which were inadequate to carry water which collected in
‘the ravine after heavy rains. The railroad argued that the ravine was not
a watercourse and, therefore, it was not viclating a statute requiring
railroads to restore streams and watercourses so as not to materially
impair their usefulness. The court, however, held that the railroad had

the duty to provide:
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"sufficient drainage and an outlet to carry off such
waters as might be reasonably expected to flow along
such channel ... so as to force the water off ... in
like manner and in the same channel or place as it
flowed prior to the comstruction of said embankment, "
(20 Okl, 101, 93 p. 755}.
The court further stated that while a landowner has the right to improve

his property, this right is qualified by the

"golden maximm of the common law that one must so use

his own property as not to injure the rights of an-

other." (20 Okl. 101, 93 p. 735).
Interestingly, the cases cited and quoted are those which would generally
be considered surface water cases, that is, they ccmpare the civil law-rule
with the common enemy rule. It cites the Davis case as holding that an
owner of land cannot collect water into an artificial channel and pour it
upon the land of another to his injury, and goes on to state that such an
owner cannot interfere with the flow of water in a natural channel either.
In finding the railroad 1liable, the court does not appear to basz its
decision on statutory liability, but on common law principles; therefore,
it appears to be saying that whether or not these are surface waters or
watercourse waters, such obstructions result in Iiability.

In one case we have surface water injuring a lower landowner. 1In the other
case we have watercourse waters injuring an upper landewner. The principle
upon which liability is based is essentially the same — one cannot change
natural flow conditions to the detriment of another’s property. These two
cases set the stage for integrating the principles of surface water and
watercourse water from the outset.

JIf there was any doubt regarding liability in such cases this was quickly -
dispelled in rapid succession by three more railroad cases and one against
a city. Cole v. Missouri, K. & O. R. Co., 20 Okl. 227, 94 B, 540 (1908),
held that where an upper riparian (the railroad) changes the channel and
obstructs the flow of a watercourse so that at times of ordinary high
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waters it flows over the lower riparian’s land in greater wvolume with more
violence, or in a different course or manner than it would flow in its
natural state, he is liable., The railroad company still argued surface
waters and the common enemy rule, but the court stated that water which
overflows its banks in times of flooding does not thereby become surface
water.

In Town of Jefferson v. Hicks, 23 Okl. 684, 102 F. 79 {1909), the facts
were as follows: the plaintiff’s farm on one side of the river was scme-
what higher than the town site on the other side. Floodwaters would flew
through the town, so the town put up a levee, forcing floodwaters onto the
plaintiff’s land. The court held that the owner of land sitvated on a
'watercourse may construct an embankment to protect his lands from tleeding;
but he may not place the embankment in such a way that ordinary floods will
erode, destroy or injure other landowners on the watercourse. Since recur-
ring floods would continue to cause injury, money damages alone was not an
adequate remedy. The plaintiff was granted an injunction; that is, the

town had to-remove its leves.

In Chicago, R. I. & P. Ry. Co. v. Johnson, 25 Okl. 760, 107 P. 662-(1910),
the railroad had built a ditch which accumilated waters from upland farmers
and carried them through its roadbed onto plaintiff’s farm. In finding the
railroad liable for the resulting damage, the court held that one -cannot
collect waters into an artificial channel or volume and pour it ontec the
land of another to his injury.

If there had still been any question regarding surface waters being treated
any differently than’ watercourse waters, it was settled in Chicaqo, R. I, &

. Ry. Co. v. Davis, 26 Okl. 434, 109 P. 214 (1910). The court held that a
railroad company has no more right to obstruct, collect or conduct surface
waters and force them to be discharged upen lands of another, than it has
to do the same with watercourse waters. It is as liable for the resulting
injury in the cne situation as in the other:
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404,

"The wrong intended to be guarded against is the diver-
sion of water, causing it to flow upon the lands of
another without his will, which did not naturally flow
there; and it is not deemed material whether the water
is diverted from a running stream, or is surface water
caused to flow whers it did not flow before." (26 Okl.
438, 109 p. 218). .

See also Culbertson v. Green, 206 Okl. 210, 243 p. 2d 648 (1952).

The basic theme which runs throughout the cases is that one may not alter
the natural flow conditions if such changes cause injury to others. This
fundamental theme has been amplified and fleshed cut in many cases over
decades, and the following legal principles have evolved:

1. Interference with a watercourse: A riparian landowner may take meas—
ures to protect himself generally from the harmful effects of flood waters,
but it is fundamental that no one may change, divert, obstruct, or other—
wise interfere with the natural flow of a watercourse without having to pay
damages to persons and properties injured thereby. Liability was found in
the following situatioms:

Atchison T, & S. F. Ry. Co. v. Hadley, 168 Qkl. 388, 35 ».2d 463
-—t1934). A railroad embankment and jetties created a narrow "bot—
tle neck", greatly increasing the natural velocity of the current.

Chicago, R. I. & P. Rv. Co. v. Groves, 20 Okl. 101, 93 B. 755
(1908). A watercourse was obstructed by embankment with an inade-

quate capacity.

Chicaco, R. I. & P, Ry. Co. v. Maynard, 31 okl. 685, 122 P. 149
(1911). A railrcad embankment obstructed a watercourse and flood—
waters damaged crops.
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Castle v. Reeburgh, 75 okl. 22, 181 p, 297 (1918). A dam inter—
fered with a watercourse.

Lowden v. Bosler, 196 Qkl. 205, 163 p.2d 957 (1945). The defen~
dant built jetties which restricted the flow and raised the water
level. Roiling waters deflected onto plaintiff’s property.

Garrett v. Haworth, 183 oOkl. 569, 83 P.2d 822 (1938) A water-
course was obstructed.

Chicago, R. I. & P. Rv. Co. v. Schirf, 267 p.2d 574 (okl. 1954).
A railroad trestle was filled in, causing waters to back up c¢nto
plaintiff’s land.

Godlin v. Hockett, 272 P.2d 389 (Ckl. 1954). To protect his
subdivision, defendant dredged and deepened a creek and built a
dike up to 8 feet high, diverting floodwaters onto other riparian
lands in increased volume and with greater depth.

Regier v. Hutchines, 298 P.2d 777 (Okl. 1956). Defendant put an
embankment across the ecxbow of a river, inundatifig plaintifi‘s
land to a greater extent than formerly and preventing the water

from receding as quickly.

Town of Jefferson v. Hicks, 23 Okl. 684, 102 P. 79 (1909). Defen—
dant town built a levee to protect the town frem floodwaters, bit
the levee caused flooding of plaintiff’s land on the other side of
the river,

George v. Greer, 207 Okl. 494, 250 P.2d 858 (1952). Defendant
built a dike which caused water, which would otherwise have gcne
over his own land, to go onto plaintiff’s land,

416




404.

404,

2. altering surface water runoff: Where an upper landowner collscts
surface water, sends it down in a different manner or concentrated form, or
in unnatural quantities or velocities, or discharges it in a different
locaticn, he is liable for any damage caused thereby. Conversely, a lower
landowner may not cast surface waters back onto upper land to the detriment
of the upper Jlandowner. The basic principle is that one cannot prevent
injurj to one’s own property by transferring that injury to one’s neigh-
bor’s property. Oklahoma courts call this "the common enemy rule modified
by the rule of reason.” Chicago, R. I. & P. Rv., Co. v. Johnson, 25 0Okl.
760, 107 P. €62 (1910); Gulf, C. & F. Rv. Co. v. Richardson, 42 Okl. 457,
141 p. 1107 (1914); Chicago, R. I. & P. Ry. Co. v. Taylor, 173 Okl. 454, 49
P.2d 721 (1935); Chicago, R. I. & P. Ry. Co. v. Davis, 26 Okl. 434, 109 P.
214 (1210); Kansas City Southern Rv. Co. v. Hurley, 61 Okl. 241, 160 P. 910
(1916); St. Louis & S. F. R. Co. v, Dale, 36 Okl. 114, 128 P. 137 (1912);
Wichita Falls & N. W. Rv. Co. v, Stacev, 46 Okl. 8, 147 P. 1194 {1915).

3. Richt to restore original bank of watercourse: A riparian owner cn a

watercourse may construct embankments or other-structures necessary to
maintain his bank of the stream, or to restore the stream to its original

course when it has encroached upon his land, without becoming liable for

injury that such action might cause to other riparian lands.

In Gulf C. & S. F. Rv. Co. v. Clark, 101 F. 678 (8th Cir. 1900), the defen-
dant had built an embankment and railroad on sclid land, some distance from
the bank of the river. The river gradually washed away the bank until it
swept away part of the embankment. So the defendant built a dike: which
encroached on the new channel but not on the channel as originally located.
Defendant was not liable.

In Sinclair Prairie 0il Co. v, Fleming, 203 Okl. 600, 225 P.2d 348 (1950),
defendant built a fence on the location of the original bank which had
washed out in a flood, causing plaintiff’s 1land to erode. Defendant was

not liable.
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In Pechacek v. Hightower, 269 P.2d 342 (Okl. 1954), both the plaintiff and
the defendant built levees. There was a question whether plaintiff did
more than just restore, but the court held that the jury should have been
instructed that the plaintiff had & right to restore her bank.

4. Limited right to repel unnatural waters: Where one party has caused
umatural water to flow onto ancther’s property, the second party has a
right to repel such waters. This right is limited, however, to placing the
pérties in the same conditions as prior to any construction. Ner may a
party, in repelling such waters, caused injury to innocent third parties.

In Dowlen v. Crowley, 170 Okl. 59,.37 P.2d 933 (1934), plaintiff built a
dike which cast high waters onto defendant’s land, whereupon defendant
started to build his own dike. Plaintiff brought an action to stop him.
The defendant showed that his dike would not cause more water to flow onto
plaintiff’s land than if there were no dikes at all. The court refused to
halt deferidant’s dike, stating:

"A riparian proprietor has no right to construct by dyke,

dam, or otherwise, anything which in time of ordinary

flood will throw the water in larger volume on the lands.

of another so as to overflow and injure them, and, when

flood waters are diverted by one landowner to the land

of another, that other has the right to repel it." (170

Okl. 59, 37 p.2d 933).
In a similar sitvation involving surface waters rather than a watercourse
the court took the same position. Rainey v. Cleveland, 203 cokl. 283, 220
P.2d 261 (1950). Plaintiff (upper landowner) had built ditches and levees
which in time of heavy local rains cellected and discharged waters onto
defendant’s land in an excessive, unusual and unnatural volume. Defendant
put up a levee for protection. Plaintiff’s request for an injunction was
denied. Sinee plaintiff had no right to discharge such waters, defendant
had the right to protect himself. See also Ring v. Cade, 205 Okl. 666, 240

P.2d 88 (1951). The Lynn v. Rainey, 400 P.2d 805 (Okl. 1965), court went
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even further. Here the upper landowner (plaintiff) was discharging accu-
mulated surface waters cnto the lower property. Defendant bought the lower
property with these conditions in place, and then built a protective bar-
rier which flooded the upper property; In denying the plaintiff’s recuest
for injunction, the court held that the plaintiff still had no legal right
to discharge accumulated surface waters, either by easement,. license or
prescription. Therefore the defendant had the right to protect_himseifﬁ

Where a dike built as protection to repel unnatural waters harms a third
party, however, such dike may not be maintained. In Gregorvy v. Bogdonoff,
307 p.2d 841 (Okl. 1957) a drainage district had built a levee to protect a
town. This levee turned a greater volume of water onto defendant‘’s prop-
erty, so he built a dike. This dike, however, caused damage to plaintifi‘s
property (innocent third party), so the court ruled he had to remove it.

5. Detenticn ponds: Where a party interferes with natural detention,
either by filling it in or by cutting through the banks, he is liable for
injury to lower landowners caused by change in surface water rmoff.
Artificial ponds which catch surface water are recognized as beneficial for
flood and erosion control, where they do not unreasonably interfere with

water rights,

The very first surface water case decided by the Oklahema Supreme Court in
1904, involved natural detention which created a 15-acre pond. As des—
cribed in an earlier section, the upper landowner was liable for cutting
through its banks resulting in injury to the lower farmer’s lands. Pavis
v. Fry, already cited. In Carter v. Gundy, 259 P.2d 828 (0kl. 19%53),
defendant’s land had formerly beeri in agriculture and had a low spot which
constituted a natural lake in which water gathered and stood after rains.

In preparation for residential development, he knocked down a bluff thersby .

filling in the natural lake. Water which formerly stood on his land now
flowed. onto plaintiff’s land, carrying sand, silt, and debris. DPefendant
was liakle.
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In a water rights case a lower property owner objected to an upper proprie—
tor’s building a dam to catch water which flowed across his land. The
court held these waters to be surface waters, and not stream waters where
riparian rights would attach. Regarding the benefits to be derived from
such farm ponds in general, however, the court heard testimony by the
Oklahoma Water Resources Board to the effect that there were almost 200,000
farm ponds along dry gullies, draws and intermittent stream channels and
that such ponds aided in flood and erosion control. The court recognized
that such ponds and lakes are beneficial and should be encouraged where
they do not unreascnably interfere with the rights of others. Oklahcma
Water Res. Bd. v. Central Okl. M. C. Dist., 464 P.2d 748 {Ckl. 1968).

As such farmlands are converted into subdivisions the farm ponds may be
destroyed. The lower property owners probably do not have a right to the
maintenance of an artificial pond which causes less runoff than naturally,
although the length of -time the pond has been there and other factors may
affect this deécision. However, since urbanization of agricultural land
creates more runoff than formerly, it may be prudent for. a developer and a
city to retain the detention so that natural conditions are not exceeded by
the development.

6. Ordinary and extraordinary floods: IE injury to persons or property is
due solely to an "extraordinary flocod”, there is no liability. If, bow
ever, scmeone’s negligence, commingled with the "extraordinary fleed", was

a contributing proximate cause of the injury, such person is liable.
Building structures which would cause injury to others during ordipary
floods is held to be negligence; therefore, such negligence results in
liability even during extraordinary floods. A flood of record is an ordi-
pary flood. If a flood of greater magnitude occurs, it becomes the new
standard and a duty arises to accommodate the new standard.
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Oklahoma, like most other jurisdictions, makes a distinction between the
ordinary and the extraordinary flood, sometimes called an "act of God." 1If
the injury is due solely to an extraordinary flood, then there is no lia-
bility. Chicago, R. I. & P. Ry, Co. v. Turner, 141 okl. 267, 284 P. 855
(1930). It is the defendant’s burden to prove that the event was an extra-
ordinary one. Oklahema City v. Tackington, 178 Okl. 430, 63 P.2d 689
(1936). However, if the defendant was negligent, and his negligence com-
mingled with the act of God caused the injury, then the defendant is 1i-
able. Chicago, R. I. & P. Rv. Co. v. Morten, 57 Okl. 711, 157 p. 817
{1916) (both bridge and culvert inadequaté to pass ordinary floods). The
plaintiff has the burden of proving defendant’s negligence, and that, but
for such negligence, the loss would not have occurred. Ammstrong, Byrd &
Co. v. Illinois Cent. R. Co., 26 Okl. 352, 109 P. 216 (1910}). In Town of
Jefferson v. Hicks, the distinction was made as follows, quoting 13 Ency.
of Law (2d Ed.):

*an ordinary flood is one, the repetition of which,
though at uncertain intervals, might, by the exercise of
ordinary diligence in investigating the character and
habits of the stream, have been antivipated. An extra-
ordinary flood is one of those unexpected- visitations
whose coming is not foreseen by the usual course of
nature, and whose magnitude and destructiveness could
not have been anticipated and prevented by the exercise
of ordinary foresight." (23 Okl. 685, 102 p. 80}.

Scme cases have simply found that the subject floods were ordinary, and
therefore the defendant is liable. Town of Jefferson v. Hicks, _al;eady
cited. Regier v. Hutchins, 298 P.2d 777 (Okl. 1956). In most cases,
however, the instructions to the jury {instructions from the judge inform
the jury of the law controlling the case) are as follows: :

"vou are...instructed that an ‘act of Ged’ such as an
unprecedented rainfall and resulting flood, which will
excuse from liability, must not only be the proximate
cause of the loss, but it must be sole cause. If,
however, the injury is caused by an act of God, com-
mingled with the negligence of the defendant as an
efficient and contributing cause, and the injury would
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not have occurred except for such negligence, the defen-
dant would ke liable."™ Chicago, R. I. & P. Rv. Co. v.
Morton, 57 Okl. 713, 157 P. 919 (19157},

When the jury £finds the defendant liable based on this instruction, one
cannot tell whether the jury decided the flood was ordinary,” or whether it
decided it was extraordinary but <commingled with defendant’s negligence.
See the following cases where defendants were found liable: Missouri, K. &
T. Ry. Co. v. Johnson, 34 Okl. 582, 126 B. 567 (1912); Chicago, R. I. & P.
Ry. Co. v. McKone, 36 Okl. 41, 127 P. 488 (1912); Chicago, R. I. & P. Rv.
Co. v. Bahr, 73 Okl. 78, 188 P. 1058 (1920); Walton v. Bryan, 188 okl. 358,
109 P.2d 489 (1941); Steirs v. Mayhall, 207 Okl. 219, 248 p.2d 1047 (19525;
Black v. Ellithorp, 382 P.2d 23 (Okl. 1963).

Four cases, all arising out of the same fact situation, help to clarify the
interrelationship between the "act of God" and defendant’s negligence. The
floods of 1923 in the Cklahoma City area were held to be extraordinary
floods. The June flood was higher than any previous floods, and the Ccto-
ber fleod was about 5 times as great as the June flood. In prior years a
railroad company had built a bridge and embankment which had éufficient
capacity to pass ordinary floodwaters. Then Oklahoma City and the railroad
closed these openings toc create a settling basin for the city, raised the
embankment, diverted the water and constructed a waterwéy through the
embankment. In Cklahoma Ry. Co. v. W. H. Bovd, 140 okl. 45, 282 p. 157
1929), evidence showed that this new cpening had only cne-third the capa-
city of the former opening. A civil engineer testified that the new chan-
nel had a capacity of only 12,000 cfs, while in his judgment the amount of
water to be reasonably anticipated required a capacity of 37,500. The
defendant was found négligent. In two additional cases, arising from the
same situation, only the measure of damages came before the appellate
court, the defendants having been found liable. Oklahoma Rv. Co. v. Woods,
164 Okl. 215, 23 p.2d 217 (1933) and Oklahcma Rv. Co. v. Marvy Bovd, 167
Okl. 151, 28 P.2d 537 (1934). Then in 1936, oOklzhoma City v. Rose, 176
Okl. 607, 56 p.2d 775 (1936), came before the court involving the same city
constructicn as before. Once again the jury at the trail court level had
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found the defendant liable. However, in this case the uncontradicted
evidence in the record showed that the city’s single opening in the embank-
ment had more capacity than the prior three openings combined (about 30,000
cfs); that the greatest flood on record prior to construction was 13,640
cfs. In additicn, the city had constructed these structures after consult—
ing with nationally known authorities on the subject and the expenditure of
a considerable sum of meney in making such investigations. The recommen~
dations of these authorities had been followed. With this evidence, the
court reversed the jury's findings as a matter of law. It held that the
defendant had not been negligent and that the injuries were due solely to
an "act of God." |

There have been very few Cklahoma cases in which the "extraordinary £lood"
has been a successful defense against liability. Armstrong, Bvrd & Co. v.
Illinois Centr. R. Co., 26 Okl. 352, 109 P. 2 (1910); Chicago, R. I. & P.
Ry. Co. v. Turmer, 141 Okl. 267, 284 P. 855 (1930); Oklahoma Citv v. Rose,
already cited. The first hurdle is proving that the flood was extraordin-
ary. Great strides have been made in meteorolegy and hydrology.  Storms
and floods are discussed in terms of their statistical probability, The
federal insurance program, many state and local floddplain maps, and flood-
plain management programs are based on the one-percent flood (100-year
flocd). The U.S. Army Corps of Engineers uses the Standard Project Flood
for desggn purposes (abcut a 500-year flood). It may, therefore, become
increasingly difficult to convince a court or a jury that a given flood was
one which could not be anticipated in the exercise of ordinary diligence,
whose coming was unforeseen, and whose magnitude could not have been anti-
cipated by the exercise of ordinary foresight (the Oklahoma court’s defi-

nition of an extraordinary flood).

In addition, when a flocd of greater magnitude than the flood of record
occurs, this becomes the new standard. Then one must respond in a timely
fashion to the new flood conditions. In Missouri, K. & T. Ry. Co. v.
Johnson, 34 Okl. 582, 126 P, 567 (1912), a company had built a roadbed,
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bridge and culvert across a narrow valley just below the plaintiff’s prop-
erty; these were adequate for conditions known at that time, that is, in
1903. fThen came the May, 1908, flood which put eight feet of watar onto
plaintiff’s land, more than ever befcre in the history of the river. Then
in October of that same year an even larger flood occurred, fleeding plain-
tiff’s land twelve feet deep. In finding the railroad company liable for
the October floed damages the court made the following analysis:

"(I)f nothing had occurred since the original construc-

tion of the road to demonstrate the insufficiency of the
construction prior to the October flood, defendant would
have been entitled te an instructed verdict. If, how-
ever, after the original construction of the road, and
prior to the flood in questicn here, other floods of an
unprecedented character came, demonstrating the faulty
construction of the roadbed, or the inadequacy of the
waterway left under the brldge, then . . . a new stand-
ard of obligation was erected for the defendant, and it
was its duty to meet the new conditions thus establlsh—
ed.” (34 Okl. 584, 126 P. 569). :

Note that the "new standard of obligation” was created in May of 1808, that
is, just five months prior to the flood injuries for which defendant was
liable. See also Pahlka v. Chicago, R. I. & P. Ry. Co., 62 Okl; 223, 161
P. 544 (1916). ' '

Then, of course, another factor is that the defendant can still be held
liable even in the extraordinary flood event if his negligent actions were
a proximate and contributing cause of the injury. Here the cases hold that

' if defendant’s structures were inadequate for the ordinary flood, then he

is liable even in the extraordinary flood event. If one assumes that the
cne-percent flood is an extraordinary event, then a défendant could still
be held liable for injury resulting from the one-percent or greater flood
if he has not accommodated the ordinary flood and if that was a contribu-
ting proximate cause of injury. On the other hand, if one assumes that the
one-percent flocd is now considered to be an ordinary floed, then if the
defendant does not adequately provide for the one-percent flood and this
was a ccnfributing proximate cause of flcod damages, he can also be liable
for the greater flood event.
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404. 7. Municipal liability in surface water cases: Mumicipalities are treated

like private parties in surface water cases.

InGulf, C. & S. F, Ry. Co. v. Richardson, 42 Okl. 457, 141 p. 1107, (1914)
the court had to rule specifically on the issue of whether or not munici-
palities were a breed apart. The cily had gathered surface watérs via its
streets and discharged them onto the railroad right-of-way. The railroad,
in turn, wished to place culverts through its roadbed which would discharge
these waters onto plaintiff’s land. The trial court enjoined the railroad
but discharged the city. In reversing and remanding the court stated:

"The law makes no distinction in such cases between
natural and artificial persons in the duty it imposes.
The law holds the proprietor of the estate to the same
obligation in the disposition of surface waters, whether
he be a fammer, a municipality, or a railway corpora-
tion." (42 okl. 457, 141 p. 1110).

Five years previously, ¢f course, the court had already required the Town
of Jefferson to remove its dike which was diverting floodwaters of a water—
course onto Hicks’ property. Town of Jefferson v. Hicks, already cited.

Other cases involving municipalities described in préVious sections of this
report are Oklahoma By. Co. v. W. H. Bovd, 140 okl. 45, 282 B. 157 (1929);:-
Oklahoma Ry. Co. v. Woods, 164 Okl. 215, 23 P.2d 217 (1933); Oklahoma R.

Co. v. Mary Bovd, 167 Okl. 151, 28 P.2d 537 (1934); Oklahoma City v. Rese,

176 Okl. 607, 56 P.2d 775 (1936); Oklahoma City v. Tarkington, 178 Ckl.
430, 63 P.2d 689 (1936). Additional cases are described below.

In Incerporated Town of Idabel v, Harrison, 42 okl. 469, 141 p. 1110
(1914), the town had constructed drainage ditches along a number of

streets. These ditches gathered surface waters which fell over a large -

area of land, conducting them to a street abutting plaintiff’s residential
lots. Heavy rains resulted in injury to plaintiff’s property. The ccurt
held that it was settled law that the owner of the land has no right to
gather and accumulate surface waters and conduct them in large volumes cnto
land of an adjoining proprietor to his injury.
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In Oklzhoma City v. Bethel, 175 Okl. 183, 51 P.2d 313 (1935) the city had
built a municipal storm sewer system designed to drain a considerable area
of the city. The cutlet was to a ditch, which was inadequate to carry the
collected stomm waters from a 3.96-inch rain. The plaintiff’s amusement
park was flooded. The court held the following jury instructions to be

proper:

"{I)n the exercise of its corporate powers a municipal
corporation has no power or authority to collect water
by artificial means and to discharge it or permit it to
discharge or overflow uvpon the premises of an adjacent
cwner in greater volumes or velocity than it would
naturally flew there prior to the construction of such
sewer." ({175 Okl. 197, 51 p.2d 317).

In addition, it stated that the following was a general and almost univer—
sal rule (guoting 43. C. J. 1145):

"a municipality cannot, without rendering itself liable
for the resulting damage, exercise its right to con—
struct drains or sewers and grade or otherwise improve
streets so as to collect surface waters in artificial
channels and discharge it in increased quantities, or in
new and destructive .currents, upon private property."
(175 okl. 197, 51 P.2d 317). '

It should be noted that in neither of these two cases is there evidence
that the city owns the lands which are being drained, that is, these are
net the classic "lower landowner wversus upper landowner" situations. The
courts do not even discuss the matter. Apparently the rules of surface

waters are not narrowly applied to actual owners of property; or, the '

ownership reguirement, if any, is satisfied by the fact that the city owns
the drainage facilities. Taking this concept one step further, consider
the following situation: A subdivider takes agricultural land and builds
thereon homes, carports, sidewalks, streets and storm sewers, all in accor-
dance with city specifications as established in city ordinances. The city
has annexed the property and approved the subdivision plat:_ The public
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facilities (streets, stomm sewers, water lines, etc.) are dedicated to the
city as part cf the subdivision and annexation process. Because of the
impermeability of the development, and because storm sewers and streets
facilitate movement of runoff, the subdivision causes more surface water,
with greater velocity, and in a different manner to be discharged onto
lower property owners. No compensating detention facilities were incor-
porated into the project in an attempt to maintain natural runoff condi-
tions, nor were such detention facilities required by the city. The lower
property owners sue both the developer and the city for the harm to their
property caused by the changed runcff. How will the court rule regarding
defendant city, which did not actually build these facilities, but which
approved and controlled the subdivision development?

There are three additional cases which may be pertinent in the above hypo-
thetical situation. These cases hold that the dety to prevent injury
caused by altering surface water and watercourses conditions i{s a non-
delegable duty. Oklahoma Ry. Co. v. W. H. Boyd, 140 Okl. 45, 282 P. 157
(1529), described in a previous section, invelved raising the railroad
embankment, closing culverts; and diverting water through a new culvert, in
order to form a2 municipal settling basin. The defendant railroad raised
the defense that the city, not the company, had actually dene the construc-
tion, and was its only beneficiary. The court, however, was not convinced
by thié';}gument. It held that the railroad company, being:

"under obligation imposed upon it by law to leave suffi-
cient openings through its ewbankment for the flow of
water to be reasonably anticipated, could not delegate
the duty of rebuilding the embankment to another, so as
to escape liability for the wviolation of a positive
legal duty owing to third persons." (140 okl. 50, 2B2
P, 162},

It held the city and the railroad to be joint tortfeasors. In Allied
Hotels, Ltd. v. Barden, 389 P.2d 968 (Okl. 1964), a Ramada Inn was built

which caused surface water to flow in greater volume onto plaintiff’s
residence. The motel owner argued that all of the construction had been
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performed by an independent contractor. Again, the court held that an
owner owes a nondelegable duty to adjacent landowners to -refrain from
cavsing injury. One who owes such a duty to third persons cannot escape
the obligation of performing his duty by engaging for its performance by a

contractor. See also Garrett v. Haworth, 183 Okl. 569, 83 p.2d 822 (1938). .

Large subdivisions annexing to cities or developing inside cérporaté beound-
aries are a fact of modern life. Many municipal facilities such as water
lines sewers, streets, and storm drains in such subdivisions are o longer
actually constructed by municipal crews but are constructed by the sub~-

divider in accordance with city specifications and- approval. 1In light of’

the fact that minicipalities are treated like other parties in surface
water cases, would a court really discharge the city of responsibility in
such situations? Or would it find that the city and the developer are
joint tortfeasors; that since the city owns or will own the public facili-
ties built by the developer, it cannot avoid Iiability by attempting to
delegate a nondelegable duty to another party; and that it cannot, via a

‘third party (the developer), collect and discharge water onto other proper—

ties in greater volumes or velocity than would naturally flow there prior
to such construction?

8. Municipal liability in watercourse cases: Mumicipalities are treated
like private parties in watercourse cases. '

In Herwig v. City of Guthrie, 182 okl. 599, 78 P.2d 793 (1938), the city
had built a dam across the channel creating a water supply reservoir,
Plaintiff had property upstream and above the high water line of the reser—
voir and maintained that the lake retarded the ordinary rapid flow of water
across her land to such an extent that sediment was deposited, forming a
"secondary dam" and that this obstruction caused overflow and injury. The
trial court had directed the verdict for the city, but the appellate court
reversed. The question of whether the city had obstructed a natural water—
course, and whether this had resulted in injury to the upper rlparlan, were
questions of fact for the jury to decide.
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A city has also been liable where it failed to remove a temporary dike
which was built to divert river water while it repaired a water line, and
the dike caused flooding to a farmer’s land and creps. Elk Citv v. Rice,
286 P.2d 275 (Okl. 1955).

In purduck v. City of Blackwell, 198 Okl. 171, 176 P.2d 1002 (1947), the
city was liable for injury to plaintiff‘s land caused by interference with
his drain tile. The city had built a water supply reservoir whose high
water line was higher than the outlet to the drain tile. When the river
overflowed its banks, water which formerly could have been drained frem
plaintiff’s land wvia the drain, backed up, causing injury to crops and
buildings. ‘

These cases f£ind cities liable for iﬁterfering with or obstructing water-
courses. A municipality is liable when it constructs the obstruction it-
self, or when it contracts for such constructicn. Would it also be lizble
for granting a permit to a private party to construct an obstruction if it
knows or should have known such obstruction would cause flooding on other
properties? If the dike in Town of Jefferson v. Hicks (already cited) had
been built not by the town to protect the town, but by a subdivider to pro-

tect his subdivision which was part of the town, and with the town’s appro-

val, would Hicks have had a cause of action against the town? A city’s
permitting the placing of f£ill to elevate a subdivision to prcfect it from
flooding would be a similar situation, if such £ill diverts ordinary flood-
waters onto property where it would not have flowed previously, or not to
the same height or velocity. Another would be the channelizing of a water-
course by a developer as required by a city, which causes greater volumes
and velocity of floodwater on downstream property. These are issues which
will probably evéentually be raised in Oklahoma courts.

9. Governmental immmity: Governmental immmity as a defense against
liability has rarely been mentioned, and never successfully used, in Ckla-
homa watercourse and surface water cases.
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As can be seen from the above cases, municipalities are treated like pri-
vate parties in surface water and watercourse cases. Where is the tradi—
tional defense known as "governmental immunity?" The concept of govern-—
mental immunity was derived from the old English common law Principle that
"the King can do no wrong." While it has long since been abrogated in
England, there are still vestiges of the doctrine in some states, including
Oklahoma. A distinction which was made throughout the United States and in
Oklahoma, however, is between a municipality’s governmental and its pro—
prietary functions, being immune to liability in the former, and liable.for
its tortious acts in the latter. See discussien in City of Oklahoma v.
Hill, 6 okl. 114, S0 P. 242 (1897).

In the area of watercourse and surface water law, there are only a few
Cklahoma cases which even address governmental immunity. One of these is
Oklahoma City v. Hoke, 75 Okl. 211, 182 P. 6§92 (1519), where the city
rebuilt its water supply dam to a higher leve; after a flood, causing
plaintiff’s.property to be flooded. Governmental immunity was raised but
rejécted on the traditional basis that ih-supplying water, a.ciﬁy is opera—
ting like a business corporation (proprietor) and therefore nbt immune,
Another case is Richards v. City of Lawton, 629 2.2d 1260 (Okl. 1981).
Here the city raised the street level above plaintiff’s property ‘and in-
adequately maintained the drainage ditches. The court held that govern-
mental immunity was not a shield since maintenance of streets and drainage
systems is a proprietary function. In addition, it found another basis for
mnicipal liability in 11 O.S. 1978, Section 36-111, regarding changes in
grade. Whether this absence of governmental immunity as a defense is (1)
because it is not raised, (2) because the activities thch atfect surface
water and watercourses automatically fall into the proprietary category,
{3) because surface water and watercourse law is based more on propercty
than tort law, or (4) simply because the Oklahoma courts have established
these rﬁles and decided that municipalities are tc be held to them also —
the fact is that in the final analysis municipalities have been found
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liable. It would, therefore, be imprudent for any municipality to depend
cn governmental immunity as a defense against liability in watercourse and
surface water situaticns. It should be noted that "The Governmental Tort
Claims Act,™ 51 0.S. 1978, Sections 151 through 171, as amended from time
to time by the Oklahoma Legislature, can affect this area of the law.

10. Taking or damaging property without just compensation: Governmental
entities can be found to have taken or damaged propecty by flooding under
Article 2, Section 24, of the Cklahoma Constitution. '

Section 24 of Article 2 of the Oklahoma Constitution states, "Private
property shall not be taken or damaged for public use without just compen-—
sation.” Landowners whose property has been permanently or temporarily
flooded or where there are other consequential damages due to governmental
actions may allege violations of this constitutional provision. (A per-
manent taking can also be sometimes called inverse condemnation). As the

Cklahoma Supreme Court has stated,

"(I)t makes little sense to rule that a taking is present
when a citizen’s land is covered with steel and cement,
yet not present when land is covered with water.” State
of Oklazhoma v. Hoebel, 594 P.2d 1213, (okl. 1979).

In City of Wewoka v. Mainard, 155 Okl. 156, 8 P.2d 676 (1932) the city

‘built a reservoir which partially flocded land ‘on which plaintiff owned

mineral rights. . The court held that for all practical purposes the flooded
property had been totally taken and found the city liable for appropriating
his mineral rights by flcoding. : |

The flooding in Qklahoma City v. Collins-Dietz-Morris Co., 183 OKL. 264, 79

P.2d 791 (1938) was only temporary during the construction phase of a city

project. Here the court depended on the "damage" wording of the Constitu-
tion and found the city liable.
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In another case the governmental entity had actually taken less than an
acre of plaintiff’s land; however, plaintiff was also awarded money for
consequential damages of an additional 157 acres of land which would become
inaccessible during times of flooding. Grand River Dam Authority v. Rose,
195 Okl. 698, 161 P.2d 766 (1945). But see Oklahema Turmpike Authority v.
Strough, 266 P.2d 623 (Okl. 1954) where the court decided that the damages
pléintiff claimed were not obvious consequences of the defendant’s acticns,
so he would have to wait until the injury actually occurred and sue at that

time.

A property owner may alsc use the "taking" clause when he challenges a
government’s use of its powers to requlate property, such as flocdrliain
zoning. This is discussed in a subsequent section.

1l. Remedies: Wherever the law recognizes a right, it also provides a
remedy. In stormwater law, several remedies are available.

If the illegal act has caused injury, such as destroying crops, damages are
assessed.  Castle v. Reeburgh, 75 Okl. 22, 181 P. 297 {1918), 1If the
situation is such that injury could recur in future floods, tﬁe court may
grant damages in the amount of the permanent depreciated. value of the
property. Chicago, R. I. & P. Rv. Co. v. Davis, 26 Okl. 434, 109 . 214
(1910}. .

A more appropriate remedy, however, may be to remove the offending struc-
ture, .in which case the court will grant an injunction (after the fact).
Tawn of Jefferson v. Hicks, already cited.

Wnere such a structure has not yet been built, but the court is cenvincad
that it would cause injury in the future, it may grant an injunction to
prevent its construction. McLeod v. Spencer, 60 Okl. 89, 159 p. 326

{1916).
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Or the court may combine several remedies, Miller v. Marriott, 48 okl. 179,
149 p. 1164 (1915) (damages and injunctions), or fashicn a remedy appro-
priate for the situatien. Where defendant’s drainage ditch was causing
erosion to plaintiff’s land, and the land could be protected at small
expense by structural improvements, the court denied the injunction but
required the improvements. Kollman v. Pfenning, 196 okl. 186, 163 p. 24,
534 (1945).

MANAGEMENT OF STORMWATER BY MUNICIFPALITIES

Management of stormwater in a city is as important to the health, safety,
and welfare of its citizens asg providing water, sewer, transportation,
streets, parks, and recreational facilities. It is part of the total urban
system, and includes managing surface waters, watercoursés,. and their
floodplains.  As urbanization occurs, changes are made in natural flow
conditions. Whether by default or inaction, or by positive action and
policies, a city is affecting stormwater flows.

Managing Surface Waters

It is obvious from the many surface water decisions that if natural runoff
conditions are changed — in amount, velocity, location, etc. — to do more
ham than formerly, liability results. Where a city simple requires that a
develeoper build streets, storm sewers, shopping centers and parking lots so
as to move storm runoff as quickly as possible off the development, it is

‘placing the developer in a very vulnerable position regarding liability to

lower property owners. The city itself may be in a vulnerable position for
authorizing or -requiring such action. If, on the other hand, the city
requires that the develcrper maintain natural runoff conditions, by whatever
means are suitable, it is only complying with the basic principles of
Oklahoma law. OCn-site detention of various kinds, such as parking lots,
rooftops, and landscaping features, can be encouraged or required by the
city. On the other hand, it is risky to allow transbasin diversions, which
by definition will bring in additional water to the new basin. This should
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be avoided where possible, or fully accommodated in the design so no injury

can occur from the new flows. It is obvious from the many cases cited that
the courts consistently lock at the pre-development hydrologic situation as
a baseline. Any changes from that baseline which cause Lnjury may result
in liability.

Managing Watercoufses and Floodulain Requlation

Activities along the watercourse and its floedplain are considerably more
complex in cities than in rural ares. This makes implementing watercourse
law in cities more complex because: (1) it may be the cumulative effect of
many structures, rather than any single structure, which causes the harm,
and (2) it may involve not only how the property is to be developed, but

whether it can be developed at all. This immediately gets into the realm’

of constituticnality, as the prohibiting regulation is challenged as an
unconstitutional "taking” of private property without compensation. It is
important, however, te analyze such regulations in terms of Oklahoma water—
course law.

Oklahoma decisions state that it is unlawful to interfere with the flow of
ordinary floodwaters to the detriment of other property owners. Ordznary
floodwaters include those which can be anticipated by a reasonably diligent
analysis of the stream, its characteristics, and its history. With today’s
technology, a diligent analysis would ‘certainly include 'rainfall/runoff
relationships and storm rainfall probability. The ordinary flcod includes,
at a minimum, the flood of record and may include larger floods. If one
affects the flow so that it would result in hamm to others during an ordin-
ary flood, one is also liable even when the flood damage occurs during an
extraordinary flood.

Certainly the city’s own activities should comply with watercourse law.
Regarding private developments, the city may be the only entity which has
the overview, and the overall authority, to implement the law. - In a rural
situation it may be fairly easy to point the finger at the transgressor who
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interferes with the flood flows. 1In the urban situation it may be an
accumulation of filling, channelizing, diking and placing structures which
results in the unlawful interference. As courts have said again and again,
no one is permitted to sacrifice his neighbor’s property for his own bene—
fit. Ffloodplain regqulation, then, should not be viewed as governmental
interference with private property rights, but as protection'of private
property against unlawful use of other private property, which individually
or cumilatively would cause flood injury which would not have occurred
prior to development. On the other hand where, by its own policies and
regqulations, 4 city permits violation of Oklahoma watercourse law, the
individual property owner who is harmed or sees a potential threat has to
fend for himself by suing for damages or an injunction; it may be very
difficult to prove cause and effect in an urban cumulative situation. In
additicn, the city itself may be vulnerable to liability where it author-
ized the developments.

Floedplain regulation, therefore, is a key element in implementing Oklahoma
watercourse -law in the complex urban setting where it is exceedingly dif-
ficult, if not impossible, for private individual landowners to obtain - -
relief in court against the cumlative actions of many other property
owners. A major additional incentive to floodplain requlation .is the
Nationdl Flood Insurance Act of 1968. The Act was -designed to deal with
the.eécalating flood losses nationwide and to provide relief in the form of
insurance to property owners. On the one hand, subsidized insurance became
available, but only to properties in those commmnities which participated
in the program. On the other hand, to become a "participating community"
the local government had to adopt certain minimum floodplain regulations to
prevent unwise floodplain development, which would otherwise be spurred on
by the availability of subsidized insurance.

Prior-to 1980, questions were raised whether local governments had the

authority to adopt such controls. The Attorney General of Oklahoma issued
Opinion No. 70-234 in 1970 (see Appendix B). The opinion concluded that
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cities and towns had the authority to participate in the program and to
establish the necessary land use and control measures to provide for pru-—
dent use of flood prone areas. He also concluded that counties did not
have such authority in their individual capacities; however, with certain
limitations, counties could do so where they had created a Metropolitan
Area Planning Commission or a Lake Area Planning and Zoning Commission.

Many Cklahoma commumnities became participating communities basSed only "on
the Attorney General’s 1970 opinion. (Refer to "Flood Control in Oklahoma:
An Example of Land Use Preceding Land Use Planning," 29 Okl. L. Rev. 16
(1976} for an excellent historical discussion of the issue and need for
adoption by the Oklahoma Legislation of a statute granting specific author-
ities to local government to adopt floodplain .requlations. )

The City of Tulsa adopted floodplain zening in the early 1970s which becams
the subject of a lawsuit when property owners continued a landfill opera-
tion centrary to the flcodway zoning. The City sought an injunction and
the property owners counterclaimed, requesting the court to declare the
floodway zoning unconstitutional and unenforceable. A major issue was
whether the floodway zoning was a new comprehensive zoning plan.requiring a
hearing with notice by publication only, or whether it was a "change” - in
zoning requiring written notification to all property owners within 300
feet of the subject property. The City had complied with the fbrmef, but
not with the latter. The City arqued that this was a huge comprehensive
area encompassing many square miles, and that written notice to all af-
fected landowners would be costly, time consuming and cumbersome. Hoﬁever.
the Oklahoma Supreme Court eventuaily held that the ordinance was a
"change,” and therefore required the written notice. Morland Development
Co. v. City of Tulsa, 596 P.2d 1255 (Okl. 1979). The City of Tulsa settled
out of court regarding damages to the property owners and has subsequently
controlled developments in the floodplain through the building permit pro-
cess. (Phone conversation with Mr. Alan Jackerie, Tulsa City Attorney’s
Office, May 22, 1986). The majority on the court did not address the ques-
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tion of whether or not Tulsa had the power to promulgate floodplain regula-
tions, deciding the issue was not properly before the court on appeal.
Justice Barnes, however, in a concurring opinion, stated that he believed
the issue was so important that the court should have addressed it and then
articulated the reasons why he believed cities had such authority.

Perhaps in response to the Tulsa case, during the following yedr the Okla-
homa Legislature adopted the Floodplain Management Act, B2 O.S. Supp. 1984,
Sections 1604 through 1619 (see Appendix C) authorizing municipalities,
counties, and the State to promulgate floodplain requlations. The Act also
establishes hearing and notice reguirements for adoption of floedplain
regulations, the notice being by publication only. Since the wording of
Section 1610B does not necessarily address the distinction made by the
~ court in the Tulsa case, without further analysis this author cannot estab-
lish whether or not the Legislation intended to supercede the mailing
notice requirement or not,

In addition to granting authority to adopt flcodplain regqulations, the Act
further reinforces Oklahoma watercourse law. The flocdplain is defined as
land which may be covered by floeding, but not limited to the. one hundred-
year floed. This indicates that larger floods should be considered. It

stresses the need to preserve the capacity of the floodplain to carry and -

discharge regional flocds. It requires that floodplain :egulations'include
controls on all construction in the floodplains which may divert, retard,
or obstruct floodwater. After adoption of floodplain requlations and
delineating floodplains, all future development is prohibited unless a
special permit is granted; however, such permits may be issued only when
the applicable floodplain board decides that such development is not a

danger to persons or property. Under certain conditions variances may be

granted; however, the granting of such a variance does not relieve the
recipient from any liability imposed by other laws of the state. OCne can
assume such other laws include the body of watercourse law developed by

Oklahoma courts.
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There is one section, however, which appears to contradict‘Oklahoma water—
course law, Section 1617 states:

"No new structure, fill, excavation or other floodplain
use that is unreasonably hazardous to the public or that
unduly restricts the capacity of the floodway to carry
and discharge the regional flood shall be permitted
" without securing written authorization from the flood—
plain board in which the floodplain is located. Any
person violating the provisions of this section shall be
guilty of a misdemeanor."
The floodway is earlier defined as the channel of a stream, watercourse or
body of water and those portions of flocdplains which are reasonably re-
quired to carry and discharge the floodwater or floodflow of any river or
stream, that is, that portion which carries the deepest and highest veloc-
ity flocdwaters. This section appears to allow a board to issue written
authority for a new structure, f£ill or excavation which is unreasonably
hazardous and does unduly restrict the floodway. A warning is in order
here. Any person placing such fill oribpilding such structure, and po-
tentially the governmental entity authorizing them, would be highly wul-

nerable to a lawsuit under Oklahema watercourse law. .

The Act establishes three areag of jurisdiction: cities, unincorporated
areas of counties and state lands. Each of these entities may create a
floodplain board and each is authorized to adopt its own floodplain regu-
lations and delineations. The oOklahoma Water Resources Board (CUWRB),

however, has promilgated requlations controlling state lands (see Appendix |

D), which also are the minimum standards for the local entities. {Phone
conversation with Mr. Cecil Beardon, OWRB staff member, May, 1980). More
stringent requlations may be adopted by the local boards and submitted to
the OWRB for approval. More stringent regulations have never been disap-
proved. .

The OWRB rules .also reinforce Oklahoma stcrmwateﬁ law. Additional purposes
for adopting floodplain requlations include protecting public health,
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safety, and welfare by restricting damageable fioodplain improvements ang
rises which increase flood damage potenfial elsewhere; protecting adjacadt
upstream and downstream private and public landowners from increases in
flood elevations, velocities, or both, which could increase the potential
for flood damages; and protecting individuals from buying lands which are
unsuited for intended purposes because of flood hazard.

The issue raised above regarding the complexity of enforcing watercourse
law in the urban setting, where it may be the cuulative effect of develcp—
ments which cause the flocd damage, is recognized in Section 1200.3 of the
OWRB rules.

"All calculations of damaging or potentially damaging
increases in flood stage or velocity shall assume a
reasonably equal degree of encroachment of existing and
potential use in the floodplain and shall take into

- account the cumulative impact of such encroachment,™

This section goes on to recommend approaches to minimize damages, including
locating structures outside the.one-hundred-year flooedplain altogether,
limited construction in the flood fringe, and placing habitable structures
cn elevating members (not £ill), or provisions to pass the flood through or
over non-habitable structures. All of these suggestions are designed to
prevent the use of property by one landowner which would cause flood damage

to other properties.

The OWRB rules also require that any designation and mapping of the regu-
latory floodplain be dene using accepted engineering principles reflecting
the current state of the art, Thereafter such maps shall not be chanced
unless reservoir or chamnnel improvements have been constructed, the origi-
nal delineation is shown to be in error, or there are changed conditicns
which modify the original computations.
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Since the floed insurance program is a federal program, all of the flood-
plain requlations alsoc have to comply with minimum federal standards.

Again, an entity may adopt more stringent standards.

Both federal and OWRB rules establish the flocdplain which is to be regu-
lated (regulatory floodplain} as that portion of the flocdplain which is
susceptible of being covered by the regulatory flood (a 100-year flood,
i.e., cne that has a one percent chance of occurring in any given vear).
The requlatoty floodplain is then divided into the floodway and flood
fringe. the federal program provides that the flcodifringe is that portion
that can be encroached upon without raising the requlatory flood elevation
more than one foot. By definition, then, a city is admitting that it is
permitting £ill and structures which will raise the level of flooding.
Such higher levels may cause flood damage to properties which would not
previously have been injured. The CWRB rules however, provide additional
criteria. They define the flood fringe as that area which may be developed
to the extent the regulatory floodway is preserved and natural conditions
allowed. They further state that the floed fringe may be fille& or used
provided this does not increase the potential for damages or velocities in
addition to the usual wording that such uses do not increase the regulatory
flood elevations more than one foot. These additional criteria are con-
sistent with Oklahoma watercourse law which protects landowners from the
actions of other landewvners which c¢ould adversely affect them in times of

flocding.

Mattoon v. City of Norman
Of particular interest to the City of Norman is the Mattoon case, 617 P.2d

1347 (0kl. 1980) and 6323 P.2d 735 (0Okl. 1981). The facts as described by
the court are as follows. In 1975 the City adopted an ordinance prohibi-
ting all but certain limited uses on lands along tributaries determined to
be within a Flood Hazard District. Plaintiff’s land was in one of those
districts. On behalf of himself and all landowners in Norman similarly
situated (about 500) he claimed 1) that the ordinance was a “"taking” of the
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properties without just compensation and 2) that the City had diverted
waters into certain tributaries, and because of inadequate maintenance of
these drainage channels, had caused flcoding of properties in the dis-
tricts. The trial court found the ordinance to be a valid exercise of the
City’s police power and, therefore, did not constitute a taking requiring
compensation. The court sustained the City’s demurrer to the petition
(that is, the facts of the case never went to trial). The Oklahoma Supreme
Court reversed, deciding that both the taking issue and the diversion-and-
flooding issue involved questions of fact which could not be decided on a
demurrer. Back at the trial court the question was then raised whether the
case was a proper class action. The court decided it was not and refused
to certify the suit as a class action. This issue then went up on appeal,

- the Oklanhoma Supreme Court affirming the trial court’s decision. At that

point the plaintiff dropped the suit. The substantive issue of whether or
not the ordinance constituted a taking was never tried. The case, there-

fore stands for:

1. A city’s diversion of additional water into a channel and inade¥
quate maintenance thereof may result in liability for flooding of
properties (adding just one more case to the many previously
cited).

2. Even though a floodplain zoning ordinance is a valid exercise of
police power, under some fact situations it may ‘constitute a
taking of specific properties; the test cited from ancther case is
"substantial interference” and is a question of fact for the trier
of fact to decide.

FINANCING THE PROJECT: THE DRAINAGE AND FLOOD CONTROL UTILITY AND FEE

Communities have long found it difficult to finance drainage projects. One
community, Billings, Montana, developed an imaginative solution. It deci-
ded to view drainage projects as part of a drainage utility, just like
water and sewer projects, and would charge customers for the services
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provided. Property owners whese runoff drained intoe city storm sewers
would be considered customers of the storm sewer utility just like citi-
zens whose homes used city water and sewer services. The fee charged would
essentially be based on the difference between historic runoff and the
amount of runoff from the property in its developed state. The reascning
was that under natural conditions a considerable amount of stormwater
percolates into the ground. However, where land is covered with homés,
carports, parking lots, ete., the surface is impefmeable, producing much
more runoff, at greater velccity, causing higher peak flows than naturaily.
Commercial establishments which usually have more impervious surface than
residential property, would be charged a higher rate. The proposal was
challengad in court in Citv of Billings v. Nore, 148 Ment. 96, 417 P.2d 458
{1966). The proposal was upheld as constituticnal and equitable, and has

since been implemented.

Other communities like Boulder, Colorado, have also adopted and implemented
the drainage utility and fee concept. Additional refinements to the basic
‘concept have been made, such as: ' ' ’

1. Giving credit for on-site detention; since the amount of runoff. will be
less, the drainage fee is reduced; giving credit is an incentive to on-site
storage, which keeps runoff as close to natural as possikble.

2. Providing that the revenue preduced by the fee can be used not only for
structural projects, but also for nonstructural measures such as purchase
of land or easements to preserve a natural drainageway.

3. Providing for calculating actual runoff from a particular parcel, such
as a shopping center, in order to more precisely determine the fee.

4. Adding a surcharge to the drainage fee for developed properties situ-
ated in a floodplain or flood hazard area because of the extraordinary
public costs involved in protecting the properties and in providing emer-

gency services in the event of a flood.
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A drainage plan is of little value unless it is implemented. Wwhile some
aspects can be implemented through zening, subdivision regulations and
building permits, corrective actions are usually costly, and financial
resources are needed to implement such projects. This drainage fee con-
cept, based on the difference between natural runoff and developed runoff,
is particularly appropriate under Oklahoma’s surface water law.
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THE AT7ORNEY GIENERAL
OF OIRLAIIOMNA
Oklahoma Ciny, Okla. 731C3
September 17, 1970

G. T. BLANKENSHIP
ATTORNEY GENLRAL

Honorakble Rex Privett

Speaker, House of Representatives
Honorable Finis W. Swmith

President Pro Tempore of the Senate
Chairman and Vice Chairman cf
Committee on Interstate Cooperation
State Capitol

Oklahoma City, Oklahoma 73103

Opinion Neo. 70-234

Gentlemen:

The +orney General has had under c¢ongidsration your
recant le::er relative to the Na<ignal Flood Insurance Ac:, !
of 19665, as amanded in 1968 You ask, 'n e_fe-_, the feilowing

cuestions:

_ 1. Do cities, towns, and counties in Oklahc
have the authority teo pa* icipate in this La:;cﬁa
Fiood Imsurance progranm? ;

2. Do thev have the authorisy +o esiatlicsh
1a=d use and control measures, 2 :;:g rZinznces,
subdivision reculations, ané othe tzlicecicens -
and extensions cf the normal pol*ce power to pre-
vide sazfe standards ©of occupancy fcr, angd grudsnt
use cf, fi o prone areas?

t
(43
.

Title 42 U.S5.C., § 4011, provides ir relesvant part

"(a) To carry ocut the purposes ol this -
chapter, the Secretary of Kousing and Urkan S
Deve‘o ﬂe.b is auzhorized to establish and

czrry out a national flood insurance progras

which will enable interested perscns te purchase

insurance acainst less resulting frem physical

darmaze to or loss of real property cr personal

property related thereto ar;smnu from any flood

occurring in the United States.”
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Hon. Rex Privett and
Hon. Finis W. smith
Opinion No. 70-234 {2)

Title 42 U.S5.C., § 4012, provides in part as follows:

»(¢]) The Secretary shall make flood insur=-
ance available in only those states or areas (or
gub~division thereof) which he has determined have --

»(1) Evidenced a positive interest in securing
flood insurance coverage under the Flood Insurance
Program, and

- "{2) Given satisfactery assurance that by
December 31, 1971, adegquate land use and contzol
measures will have been adcpted £or the State or
area {(er sub-éivision) which are consistent with
the comprehensive criteria for land management
and use develcpeé unéer cection 4102 of this Title,
and that the application and enforcement of such
measures will commence as ScoOn as technical in-
formation on floodways and on controlling flocd

elevaticns is availatle." _

Title 42 U.S.C., § 4022, provides:

rafter December 31, 1871, no new flood insur-
ance coverasge shall be provided under this chapteZ
in any area (or guh-division thereof) unless an
apprepriate public body skall have adcpted adeguate
1and use and control MEeasuIes (with effective en-
forcerment provisiens) which the Secrelary fincs
are consistent with the comprehensive criteria
for lané management and use under Section 4102 of

this Title."”

-————

ritle 42 U.S.C., § 4102(a), authorizes the Secretazy to carry
out studies and investications, using availakle state, local ani
federal sources, with respect to the adeguacy of state andé loce
mezsures in flood prone areas, etc. It provides under (b) th

5 =

such stucies andé investigatlons shall incluée, but nct be liml
to, laws, regulations, OT ordinances relating to encroachments &=
obstructions cn strear channels and floodways, the orderly devels
ment and use of flood plains of rivers Or streams, floodway en-
croachment lines and fleood plain zoning, building codes, builéing
permits, anc subdivision ©OT other building restrictions. It furzher
provides, under (cl, that the Secresary shall from time to tinre

develcp cemprehensive criteria designed to encourage where nece

[

ot

=
-
-

-
-

i
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sary the adeoction of permanent state and local measures which,
to the maximum extent feasible, will -~

"{l) Constrict the development of land which is
exposed to flood damage where approprizte,

*{2) Guice the develcpment. of proposed construction
away from locations which are threatened by flood hazaris,

"{3) Assist in reducing damage caused by floods, and

13

"{4}) Otherwise imgrove the 1o“g range land manacemen
ané use of floocd prone areas.

Under 11 0.5.1961, §§ 4Cl throuch 412, as amended in 1%¢E,
1969 and 1970, Oklahecma cities and towns are authorized to estz--
lish land use ang control measures, ané to a2dcpt and enfcrge crii-
nances, subdivision regulations, building codes, ané other rezu-
lations per a;ning to the public health and welfare in respscs
tc arzas within the jusisdiction of their respective legislziive

bogies,

The 32nd Oklzhora Legislatu:e, at its seconé regular sessich,
enacted Sernate EBill No. 320 eflective April 28, 1970, which pzo-
videZ in its Title for ounty Planning and Zc.;: ." However, %he
boiv of the Act ccntains no reference to zoning es authoritcy.ts
estzblish regulations, other than with resgect to "Planning."

‘pirie 15 ©.5. 1982, £§ B863.1 through 663 2-, as armences,
providel fcor city county planninc ané zening by counties havi:g
cities with a CE:tal“ p-:Lla.lon and more than 50% of their incsro-

- orazed area within the county. Bowever, in Elias v, City ef Tuls:z
Oki. 40B P.24 517 (19€%Z), the Supreme Cour:t heid:

". + . that Chapter 19%3a, S.L. 12335, 19 0Q.s.
Supp.l1%35, §§ B63.1-B£3.43 is unconstitutional.”

Title 19 0.5. 1%2€l, §§ B66.1 through B866.36, as amended
prC"ides fc: the creaticn, by one or mere counties and cer T2
nernicipalities locatec therein, of Metrepeolitan kArea Planning
Commissions. Speﬂific rowe:s are civern to partlc sating c::::iss
to establish zenming reguelatiens, b::ld;nc codes, constructicn eoie
ané housing codes, for al; the area loczted within three miles ¢

t
o -
-
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the municipality, or within one-fourth mile of any State or
Federal Eighway located anywhere in the county, or within ,
cne-half mile of any water supsly or reservoir owned by the
municipality, excluding, however, any incorporated area. . . .

Title 19 0.S5. Supp.l5%6%, §§ B66.2 and B66.36 were respectively
§5 1 and 2 of 0.S.L. 1565 Regular Session, Thirtieth Legislature,
ch. 403, which was approved July 5, 1965, and contained the emer-
gency clause and a provision for codification in Title 19 0.5,
Supp.1965, '

Section 866.2, as reesnacted provides:

]

"+ + « .In every county of this state having a
upstream termsinal port ané turnaround where navi-
gation ends, or in any county containing all or
any part ol a reservcir or reservoirs constructed
by the United States Army Corps of Engineers er
by the Grand River Dam Authority, such county is
hereby granted authcrity, at the édiscretion of
the board ol county commissioners, to establish
zoning regulations, a2 builéing code ané const—ic-
tioh codes, and a heusing eode in ‘accordance with
the provisicns of this act for all or any par: of
the uvnincsrocretad area withair the coomev., L L L °

{Eszhesis afied) .
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paragrap

=

"In the counties in which a lake Area Pla

and Zening Commission is authorized as provides ak
said cormnission may be created by the Scarzs of :
Cemmissioners of said counties as provicded in thi

act and szid commiszicn may exercise alil the povers
and autherity hereinzfter provideé for City~County
Planning and Zoning Comnmissions. The jurisdicties

of any such lake Arez Planning ané Zoning Comsissien
is limited to a2 thrsz mile perimater from the nor=al
elevation laxe shoreline of any such lake.” (Emzkasis
added) '
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Despite the lack of specific reference thereto in Section
866.2, it is apparent that the Legislature intended the first cuctegd
portion therecf to be applicable to counties which were participants
in the creation of a Metropolitan Area Planning Commission, and alsc
had within their jurisdictions an upstream terminal and navi-
gational turnaround or a reserveir built by the U.S5.C.Z. or G.R.D.AE.
Confirmation of the Legislative intent is shown by the lancuace

constituting a part of amended Section B66.36, hereinafter guoted.

Title 19 0.S. Sups.1969, § 866.36, provides for creation of
a Lake Area Plamning and Zoning Commission by anry one or more
counties having within their jurisdiction a lake constructed by
the United States Corps of Engineers or by the Grand River Dam
Authority. '

Said section contains the following:

", . . +A Lake Area Planning and Zoning Ceommissicen
may be formed to include all or any part oI a county
in whkich there is a lake constructed by the Corps ol
Encineers or by the Grané River Dam Autherity recgari.ees
of the pooulaticn of said county or the cities anc
towng thereln. iCTe tnan one cosunty may cocperate
in a joint Lake Area Plamning and ‘Zoning Commission.
Funds for the operation of a Lake Area Planping and
Zoning Commission may be apzrT sriated by any county.
_—city or town in the area affected by such Planning
Commission. A lake Area Planning and Zoning Commis-
sion when properly formed shall be autheorized 0O
exercise all the powers and duties set forth in this

act."” (Emghasis added)

It is therefore, the opinion of the Attorney Genaral that
your gueszicns numbereé 1 and 2 must be znswered in ths fcollowing
mz-ner: Oklahoma cities ané towns presently have autherizty uncer
State statutes to particizate in the Naticnal Flood Insurance Progra

-
of 1968, and to establish land use and contrel measures, anc
acécrt and enforce zoning ordinances, subdivisizn regulations
ing codes and other reculations to provide sale stancar

Ll .

for and prudent use of flood prone areas pursuant to su
pation.

rF
1P O "

0N gt
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0
[
0
r

However, counties as suck do not presently have such authzs
or the pcwar to establish such lané use and control measures Cr
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OKLAHCMA FLOCODPLAIN MANAGEMENT ACT



Floodplain Management Act
82 0.5. §§1601-1618

§1601. Short title.

Chapter 23 of this title shall be known and may be cited as the Cklahoma Flcodplain Management
Act. :

§1602. Purpose of act.

A The. State of Oklahoma recognizes the personal hardships and economic distress caused by
flood disasters; in particular, the loss of life from floods, the physical and emctional impact of flooding on
individuals and communities, public and private property damage and disruption, the increased cost for
disaster relief and the need for preservation and restoration of the natural resources and functions of

floodplains. Oklahoma also recognizes that it has become uneconomical for private insurance industry

alone to make flood insurance available to those in need of such protection on reascnable terms and
conditions: Recognizing these problems, Congress enacted the National Flood Insurance Act of 1968,
which, among other things, requires the development of a unified national program for floodplain
management which sets out a framework for national goals towards which agencies at all levels of
government and in the private sector can work each within its own mission and role.

B. The purpose of the Oklahoma Floodplain Management Act pursuant to the most current version
of a unified program for floodplain management is fo:

1. Proiect the natural and beneficial functions of the floodplain, to reduce damage and
disruption to property from floods, to reduce costs of disaster relief and to reduce injury and loss
of life from floods; ’

2. Assist state agencies, local government and the private sector in developing local
floodplain management programs and in obtaining training and funding therefore; and

3. Procure flood insurance for those citizens that desire to participate in this federal
program.

§1603. Definitions.
As used in the Oklahoma Flocdplain Management Act:

1. *Area of jurisdiction” means:

a. all of the lands within an incorporated town or city, for a municipality,

b. alt of the unincorporated areas of the county, for a county, or
. all property owned or operated by the state, for fhe state;
2, “Board” means the Oklahoma Water Resources Board;
3. “Dwelling unit’ means a place of residence and may be a single or muitiple-dwelling building;
74. ~ *Flood” or "flooding” means general and ternporary conditions of partial of complete inundation of

normally dry land areas from the overflow of lakes, streams, rivers or any cther Inland waters;

5. “Floodplain” means the land adjacent to a body of water which has been or may be covered by
flooding, including, but not imited to, the one-hundred-year flood;



6. - “Floodplain board” means an administrative and planning board, for floodplain manégement, ofa

county, a municipality or the state or the planning commission of a municipality or a county if so
designated by the governing body of the municipality or county;

7. “Floodplain regulations” means the codes, ordinances and other regulations relating to the use of

land and construction within the channel and floodland and construction within the channel and floodplain
areas including, but not limited to, zoning ordinances, platting regulations, building codes, housing codes,
setback requirements and open area regulations;

8. ‘Floodway” means the channel of a stream, watercourse or body of water and those portions of
-floodplains which are reasonably required to carry and discharge the floodwater or floodflow of any river
or stream, i :

9. "One-hundred-year flood” means a fiood which has a one percent (1%) chance of occurring each
year, based upon the criteria established by the Oklahoma Water Resources Board: and

10. "Program” means the overall national flood insurance program authorized by the National Flood
Insurance Act of 1968 (42 U.S.C. 4001-4128) as amended. :

§1604. County and municipal floodplain boards ~ Land use rules and regulations.

A To allow participation in the program, the Oklahoma Water Resources Board, boards of county

commissioners and municipal governing bodies are authorized to establish floodplain board for their
respective area of jurisdiction which may adopt, administer and enforce floodplain management rules and
regulations, for the purpose of: : .

1. The delineation of floodplain and floodways;
2. The preservation of the capacity of the floodplain to carry and discharge regional floods;
3. ‘The minimization of flood hazards; |
4. The establishment Vand charging of feasonable fees, not to exceed Five Hundred Dollars

($500.00), for services provided by the Board, county commissioners and municipalities in the
administration of their responsibilities pursuant to the Oklahoma Floodplain Management Act.

§. The regulation of the use of land in the floodplain; and

6. The protection of the natural and beneficial functions of the floodpiain, reducing damage to
property from floods, reducing injury and loss of life from floods, and allowing communities to be
eligible for flood insurance. :

B. 7 The rules and regulations shali be based on adequate technical data and compétent engineering
advice and shall be consistent with local and regional comprehensive planning.

C. The rules and regulations shall be approved by the Oklahoma Water Resources Board, the
county or the municipality, as the case my be, by appropriate order, resolution or ordinance.

§1605. County, municipal and state floodplain board — Composition — Term — Compensation,
A. 1. A county floodplain board shall be composed of five (5) members to be appointed by the board of
county commissioners. .

2. All the members of the board shall be residents of the county and shall own or operate real
property within the unincorporated area of the county;



3. Two members shall be appointed for terms of two (2) years, two members shall be appointed for
terms of four (4) years and one member shall be appointed for a term of six {6) years. Thereafter, all
appointments shall be made for terms of six {6) years.

4. All members shall serve without compensation. Members may be removed by the board of
county commissioners for cause after a public hearing for that purpose..

5. Vacancies shall be filed by additional apbointments for the unexpired term only,

B. 1. A municipal floodplain board shall be composed of five (5) members to be appointed by the
municipal governing body. all the members of the board shall be residents of the municipality.

2. Membership of floodplain boards in existence prior fo the effective date of this act shall remain as
currently constituted. Membership for boards created subsequent to the effective date of this act
shall consist of two members appointed for terms of two (2) years, two members appointed for terms
of four (4) years and one member appointed for a term of six (6) years. Thereafter, all appointments
shall be made for terms of six (8) years. ' '

3. All members shall serve Without compensation.

4. Members may be removed by the municipal governing body for cause after a public 'hearing-for
that purpose. ‘

5. Vacancies shall be filled by additional appointments for the unexpired term only.

C. - A state floodplain board shali be composed of the members of the Oklahoma Water Resources
Board. All members shail serve without additional comperisation.

§1606. Establishment and delineation of floodplains and one-hundred-year flood elevations for
Oklahoma. ’ . ‘
The Oklahoma Water Resources Board shall develop, adopt and promulgate criteria and rules for aiding
the floodplain boards in the establishment and delineation of the floodplains and the one-hundred-year
flood elevations for Oklahoma. :

§1607. Floodplain definitions and one-hundred-year elevations to be submitted.

The floodplain boards shall delineate and submit to the Oklahoma Water Resources Board all floodplain
definitions and one-hundred-year flood elevations within their respective area of jurisdiction, using
methods consistent with the criteria and rules developed by the Board. :

§1608, Floodplain regulations — Requirements - Contents

'All floodplain boards that choose to participate in the program shall adopt floodplain régulations. which

shall conform with the requirements necessary to establish eligibility and to maintain participation in the
program and shall include the following: ‘

1. Regulations for any platting of land in floodplains, construction of dwelling units and commercial
or industrial structures in floodplains, and all other construction in the floodplains, which may divert,
retard or obstruct floodwater and threaten public heaith, safety and welfare;

2. Regulations which establish minimum flood protection elevations and flood damage prevention
requirements for use of structures and facilities which are located in a floodplain or are vulnerabie to
flood damage. Regulations adepted under this section are o be in accordance with any applicable
state and local laws, regulations and ordinances.

3. Regulations which provide for coordination by the floodplain board with all other interested and
affected political subdivisions and state agencies. The regulations of a floodplain board shall not



apply to the use of usual farm buildings for agricultural purposes, the planting of agric:ulltural crops or
the construction of farm ponds; and :

4. Counties and municipalities that choose to participate in the program and utilize a floodplain

manager are encouraged to attend the floodplain development management classed offered by the '

National Flood Insurance Program and any additional annual continuing education classes offered
by the Oklahoma Water Resources Board.

§1609. Cooperative agreements for deiineation of floodplains and adoption of regulations.
Floodplain boards may enter into cooperative agreements pursuant to the “Interlocal Cooperation Act” for
-the delineation of floodplains and adoption of regulations within the floodplains. _

§1610. Promulgation floodplain rules — Procedure.
A.  Floodplain rules enacted pursuant to the Oklahoma Floodplain Management Act shall only be
promulgated by the Oklahorna Water Resources Board in accordance with the Administrative Procedures

Act.

B. Floodplain regulations enacted pursuant to the Oklahoma Floodplain Management Act shall only
be adopted by the county or municipal floodplain boards adopted by the county or municipal floodplain
boards after a public hearing at which parties in interest and other citizens have an opportunity to be
heard. At least thirty (30} days prior to the hearing, a notice of the time and place of hearing shall be
published in a newspaper of general circulation regularly published nearest the area of jurisdiction.

§1611. Redefining floodplain upon completion of flood control protective work. :

Within one hundred eighty (180) days after the completion of construction of any flood control protective
works, the floodplain board in its area of jurisdiction shall redefine the floodplain as altered by the works.
The new floodplain definition and one-hundred-year flood elevations shall then be submitted to the
Cklahoma Water Resources Board

§1612. Construction or development in floodplain area prohibited — Exceptions.

A. After a floodplain board has submitted to the Oklahoma Water Resources Board definitions of all
floodplains and one-hundred-year flood elevations within its area of jurisdiction, all platting of land, all
construction of dwelling units or commercial or industrial structures, and all future development within the
delineated floodplain area Is prohibited unless;

1. Floodplain regulations have been adopted pursuant to the Oklahoma Floodplain Management Act
for such areas and are in full force and effect; -

2. Prior to regulations having been adopted, a special permit is granted by the floodplain board; or

3. A special permit is granied by the state floodplain board, if development or construction is to be
on lands owned or held in trust by the state. provided, that notice of such construction or
development must be afforded to all concerned governmental entities within thirty {30) days of the
“decision to undertake such construction or development.

B. Special permits authorized by subsection A of this section may be issued when the applicable
floodplain board determines that construction or development in the floodpiain in question is not a danger
to persons or property. In making its determination, the floodplain board shall comply with Section 1610
of this title.

§1613. Existing prior use may continue — Conditions.

Any use that exists prior to May 13, 1980, which does not meet the minimum standards specified and
authorized by the Oklahoma Floodplain Management Act may continue. However, unless brought into
compliance with the minimum standards set forth in regulations adopted pursuant to the Oklahoma
Floodplain Management Act such uses may be not substantiaily altered, enlarged or added to.



§1614. Business needs to be considered in promulgating floodplain rules. and preparing
floodplain regulations.

The Oklahoma Water Resources Board in promulgating rules pursuant to Section 1606 of this title and
floodplain boards in preparing floodplain management regulations shall give due consideration to the
needs of an industry, including agriculture, whose business requires that it be located within a floodplain.

§1615. Variances. :
A, The floodplain board may grant variances for uses which do riot satisfy the raquirements of the
Okiahoma Floodplain Management Act upon presentation of adequate proof that compliance with the
local floodplain regulations adopted pursuant to the Oklahoma Floodplain Management Act will result in
an arbitrary and unreasonable taking of property without sufficient benefit or advantage to the people,
However, no variance shall be granted where the effect of the variance will be to permit the continuance
of a condition which unreasonably creates flooding hazards. Any variance so granted- shall not be
construed as to relieve any person who receives it from any iiability imposed by the Cklahoma Floodplain
Management Act or by other laws of the state. -

B. Any person seeking a variance shall file a petition with the floodplain board, accompanied by a
fling fee of Twenty-five Dollars ($25.00),

C. The flocdplain board shali. exercise wide discretion in weighing the equities involved and the
advantages and disadvantages to the applicant and to the public at large when determining whether the
variance shall be granted. The floodplain board shall conduct a hearing which complies with all
requirements of the Oklahoma Floodplain Management Act for public notice. In no case shall variances
be effective for a period longer than twenty (20) years. A copy of any variance issued shalt be sent to the
Oklahoma Water Resources Board within fifteen (15) days of issuance.

§1616. | Appeals, ‘
A Appeals of any decision of the Oklahoma Water Resources Board shall be in accordance with the

Administrative Procedures Act.

B. Appeals of the decision of a county or municipal floodplain board shall be taken to the board of

adjustment for the area of jurisdiction involved in the appeal or to the governing body of the county or -

municipality where no board of adjustment exists. Appeals may be taken by any person aggrieved or by
a public officer, department, board or bureau affected by any decislon of the floodplain board in
administering the floodplain board's regulations. The appeal shall be taken within a period of not more
than ten (10) days, by filing written notice with the appellant body and the floodplain board, stating the
grounds thereof. An appeal shall stay all proceedings in furtherance of the action appealed from unless
the floodplain board from which the appeal is taken shall certify to the appellant of body that by reason of
facts stated in the certificate a stay would, in its opinion, cause imminent peril fo life or property. The
~appeliant body shall have the following powers and duties:

1. To hear and decide appeals where it is alleged that there is error of law in any order, requirement,
decision or determination made by the fioodplain board in the enforcement of the floodplain board's

regulations.

2. In exercising its powers, the appellant body may reverse or affirm wholly or partly, or may modify
the order, requirement, decision of determination as ought to be made, and to that end shall have all
the powers of the floodplain board from which the appeal is taken. :

3. In acting upon any appeal, the appellant body shall apply the principals, standards and objectives
set forth and contained in all applicable regulations and plans adopted. :

§1617. New structures, fills, excavations or other uses prohibited without written authorization -

Violations.
A. No new structure, fill, excavation or other floodplain use that is unreasonably hazardous to the

public or that unduly restricts the capacity of the floodway to carry and discharge the regional flood shall

Byl



be permitted without securing written authorization from the floodplain board in which the floodplain is
located, .

B. Any person convicted of violating the provisions of this section shall be guilty of a misdemeanor. i

§1618. Application of Act, : 7
The provisions of this act shall not apply to those counties, municipalities or other agencies who are in

compliance with federal floodplain regulations and are participating in the program prior to the effective
date of this act. : . ‘

§1619. Repealed by Laws 1989, ¢. 154, §2, operative July 1, 1989,




HB 2284

Changes To
The Oklahoma Floodplain Management Act

HB 2284 was signed into law on April 14, 2004.

This act amended Title 82 0.S. 2001, Section 1085.2, “In addition to any and all other
authority conferred upon it by law, the Okiahoma Water Resources Board shall also have
authority: .

dtem 20. To accredit persons having requisite knowledge in floodplain .
management and in minimization and prevention of flood hazards and losses.

Also, 82 0.S. 2001, Section 1603, is amended to read as foHOWS'

Definition 6 added - 6. “Floodplain administrator” means a person accredited by the

Board and designated by a floodplain board. to administrator and im Iement laws

and requiations relating to the manaqgement of floodplains;

And renumbered the other definitions.

Section 1604 was amended to read and added item 7- 7. The hiring and employment of
an accredited floodplain administrator,

Also, a new section of law to be codified in the Oklahoma Statutes as Section 1620 of Title

82:
A. Each floodplain board shall designate a person to serve as the floodplain
administrator to administer and implement floodplain requlations.
B. Beginning November 1, 2004, each floodplain administrator shall be
accredited by the Oklahoma Water Resources Board.

Also, another new section of law to be codified is added:

A. In determining accreditation standards for floodplain administrators, the

Oklahoma Water Resources Board may consider the knowledqge

—-—-——____._____J[*_________g_‘
experiences, skills and training of an applicant in floodplain management

and in minimization and prevention of flood hazards and losses The
gccreditation standards may include: ‘
1. Passage of an examination;
2. Completion of approved training; or
3. Cerlification by a nationally recognized floodglam
management organization.

B. Continued training may be required for continued accredttatmn of a
floodplain admm:strator.

Section 6. This act shall become effective January 1, 2005,

For more information, please contact Mr. Mike Mathis, Chief of Planning & Management at

(405) 530-8800.
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CHAPTER 55.
DEVELOPMENT ON STATE OWNED CR OPERATED
PROPERTY WITHIN FLOODPLAINS
with amendments effective July 1, 1999

- Subchapter
1. General Provisions ...... e e
3. Development ........... ... .........
5. Variances and Exemptions ..............

SUBCHAPTER 1.
GENERAL PROVISIONS

Section :
785:65-1-1.  Authority and purpose
785:55-1-2.  Definitions

785:55-1-3. Administrative provisions
785:55-1-4. Permits

785:55-1-1. Authority and purpose
(a) Authority. These rules have been
promulgated and adopted pursuant to and as
authorized by 82 Q.S. 1981, §§1601 et seq., as
amended,
{b) Purpose of rules. The purpose of these
rules and regulations is to set forth the minimum
criteria for development of state owned or state
operated property within floodplains and to comply
with the requirements necessary to establish
eligibility and maintain participation in the National
Flood Insurance Program, as set forth in the
Federal Emergency Management Agency
regulations at 44 C.F.R., Part 60. These criteria
and requirements areto:
(1) Protect iuman life and health;
(2} Minimize expenditure of public money
for costly flood control projects;
{3) Minimize the need for rescue and relief
efforts associated with flooding and generally
under taken at the expense of the general
public; 7
{4) Minimize prolonged business
interruptions;
{5) Minimize damage to public facilities and
utilities such as water and gas mains, electric,
telephone and sewer lines, streets and
bridges located in flocdplains;
{8) Help maintain a stable tax base by
praviding for the sound use and development
of flood-prone areas in such a manner as to
minimize future flood losses;

Section

.......... e ..., 7855511
................................. 785:55-3-1
....................... Mieeia....785:55-5-1

[Authority: 82 O.8,, Section 1085.2 and 1601 et seq.]

(7) Insure that potential buyers are notified

that property is in a flood area; and

(8} Allow far the procurement of flood

insurance.
(¢} Coordination role of. Board. The Board
acts as state coordinator of the National Flood
Insurance Program (NFIP) for the Federal
Emergency Management Agency (FEMA), and in
that role provides guidance and information to
iocal communities' floodplain boards about the-
NFIP and FEMA regulations promulgated
thereunder. The Board also disseminates copies
of floodplain maps which show the 100-year
floodplain, upon payment of fees as set forth in
Chapter 5 of this Title.
[Source: Amended at 10 Ok Reg 3369, eff 6-25-
93; amended at 14 Ok Reg 2808, eif 7-1-97]

785:55-1-2, Definitions

The following words and terms, when used in
this Chapter, shall have the following meaning,
uniess the context clearly indicates otherwise:

"Base flood” means the flood having a one
percent chance of being equalled or exceeded in
any given year, also known as the regulatory flood.

"Base flood elevation" means the elevation
above mean sea level for the base flood.

“Basement" means any area of the building
having its floor subgrade (below ground level) on
all sides.

"Base flood discharge” means the peak
volume of water passing through a cross-section
of a watercourse expressed in cubic fest per’
second. :

"Board” means the Oklahoma Water
Resources Board or any employee or agent or
staff member thereof,

"Certificate" means a letter or statement
signed and sealed by a Registered Professional
Engineer stating that certain condition or
requirements have been met.
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"CFR" means Code of Federal Regulations.

“Development” means any man-made
change to improved or unimproved real estate,
including but not limited to buildings or other
structures, mining, dredging, filling, grading,
paving, excavation or drilling operations or storage
of equipment or materials.

"Development permit" means specific
written authorization from the Board to allow
development within a floodplain in accordance with
the applicable regulations governing development
within floodplains.

"Dwelling unit" means a place of residence
which may be a single residence or a multiple-
residence building [82:1603(3)] and includes
mobile homes.

"Efevation (MSL)" means elevation in feet in
relation to mean sea level. ‘

"Existing structures” means structures
constructed prior to May 13, 1980.

"Existing manufactured home park or
subdivision" means a manufactured home park
or subdivision for which the construction of
facilities for servicing the lots on which the
manufaciured homes are to be affixed (including,
at a minimum, the installation of utilities, the
construction of streets, and either final site
grading or the pouring: of concrete pads) is
completed before the effective date of the
floodplain management regulations adopted by a
community.

"Expansion to an existing manufactured
home park or subdivision® means the
preparation of additional sites by the construction
of facilities for servicing the lots on which the
manufactured homes are to be affixed (including
the installation of utilities, the construction of

streets, and either final site grading or the pouring

of concrete pads). ‘

"Farm building” means a walled and roofed
structure which is not intended for human
habitation or commerciat use but which may be
used for agricultural purposes including but not
limited to the storage of crops, farm machinery, or
livestock.

"Farm pond" means a reservoir impounding
less than 50 acre-feet of water with a dam less
than 25 feet in height and a drainage area less
than one square mile used for stock water and
domestic use. .

"FEMA" means Federal Emergency
Management Agency.

"Flood" means general and temporary
conditions of partial or complete inundation of
normally dry land areas from the overflow of lakes,
streams, rivers or any other infand waters
[82:1603(4)] or watercourses.

"Flooding” means "flood".

"Floodplain” means the land adjacent to a
body of water which has been or may be covered
by flooding, including, but not imited to, the one-
hundred year flood. [82:1603(5)]

"Floodway" means the channe! of a stream,
watercourse or body of water and those portions of
floodplains which are reasonably required to cany
and discharge the floodwater or floodflow of any
river or stream. {82:1603(8)]

“Flood boundary floodway map” means an
official map of a community, issued by the Federal
Emergency Management Agency, where the
boundaries of the regulatory floodway have been
identified.

"Flood carrying capacity" means the ability
of ‘a stream or water course to pass the base
flood.

"Flood hazard boundary map (FHBM)"
means an official map of a community, issued by
the Federal Emergency Management Agency,
where the boundaries of the flood area having
special hazards have been designated as flood
zones. -

"Flood insurance rate map (FIRM)" means
an official map of a community, on which the -
Federal Emergency Management Agency has
delineated both the areas of special flood hazards
and the risk premium zcones applicable to the
community.

"Flood insurance study" means an official
report provided by FEMA to communities
regarding flood profiles, water surface elevations
of the base flood, as well as the Flood Boundary-
Floodway Map.

"Floodplain managememt" means the
operation of an overall program of corrective and
preventive measures for reducing flood damage,
including but not limited to emergency
preparedness plans, flood control works and
floodplain management regulations.

"Flood proofing" means any combination of
structural and non-structural additions, changes, or
adjustments to structures which reduce or
eliminate flood damage to real estate or improved
real property, water and sanitary facilities,
structures and their contents.
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"Functionally dependent use" means a use
which cannot perform its intended purpose unless
it is located or carried out in close proximity to
water, The term includes only docking facilities,
port facilities that are necessary for the loading
and unloading of cargo or passengers, and ship
building and ship repair facilities, but does not
include long-term storage or related manufacturing
facilities,

. 'Highest adjacent grade" means the
highest natural elevation of the ground surface
prior 1o construction next to the proposed walls of
& structure.

“Historic structure” means any structure
thatis: -

(A) Listed individually in the National

Register of Historic Places ({(a listing

maintained by the Department of Interior) or

preliminarily determined by the Secretary of
the Interior as meeting the requirements for
individual listing on the National Register;

(B) Certified or preliminarily determined by

the Secretary of the Interior as contributing to

the historical significance of a registered
historic district or a district preliminarily

determined by the Secretary to qualify as a

registered historic district;

(C) Individually listed on a state inventory of

historic places in states with historic

preservation programs which have been
approved by the Secretary of Interior; or

(D) Individually listed on local inventory of

historic places in communities with historic

preservation programs that have been
certified either:
(N By an approved stale program as
determined by the Secretary of the Interior
or;
_ (i} Directly by the Secretary of the Interior
in states without approved programs.

“Levee" means a man-made structurs,
usually an earthen embankment, designed and
constructed in accordance with sound engineering
practices to contain, control, or divert the flow of
water so as to provide protection from temporary
flooding.

"Lowest floor" means the lowest floor of the
lowest enclosed area (including basement). An
unfinished or flood resistant enclosure, usable
sofely for parking or of vehicles, building access or
storage in an area other than a basement area is
not considered a building’s lowest floor; provided

that such enclosure is not buiit so as to render the
structure in violation of the applicable nonelevation
design requirements of 44 CFR Section 60,3,
FEMA regulations. - .

"Manufactured home" means a structure
transportable in one or more sections, which is
built on a permanent chassis and is designed for
use with or without a permanent foundation when
connected to the required utilities. The term
"manufactured home" ‘does not include a
"recreational vehicle".

*Manufactured home park or subdivision”
means a parcel {or contiguotus parcels) of land
divided into two or more manufactured home lots
for rent or sale.

"Mean sea level” means, for purpeses of the
National Flood Insurance Program, the National
Gecdetic Vertical Datum (NGVD) of 1929 or other
datum, to which base flood elevations shown on a

- community’s Flood Insurance Rate Map are

referenced.

“Natural drainage" means the drainage

basin without man-made alterations.

"New construction" means for floodplain
management purposes, structures for which the
"start of construction” commenced on or after the
effective date of a floodplain management
regulation adopted by a community and includes
any subsequent improvements to such structures.

"New manufactured home park or
subdivision" means a manufactured home park
or subdivision for which the construction of
facilities for servicing the lots on which the
manutactured homes are to be affixed (including
at a minimum, the installation of utilities, the
construction of streets, and either final site grading
or the pouring of concrete pads) is completed on
or after the effective date of floodplain
management regulations adopted by a community.

"Non-residential structure" means a
building not used for one or more families.

"One hundred year flood" means the base
flood.

"Permit", for purposes of Chapter 55 means
specific written authorization by the Board and

consists of the following:

{A) Building permits which are issued for the
construction or substantial improvement of a
structure!

(B) Construction permits which are issued for
any man-made alteration, construction or
development which may have an adverse
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effect on the regulatory floodplain.

"Program" means the overall National Flood
Insurance Program authorized by the National
Flood Insurance Act of 1968 (42 U.5.C. 4001-
4128) as amended [82:1603(10)], and the
Oklahoma Floodplain Management Act (82 0.S.
1981,-§§1601 through 1619).

“Recreational vehicle” means a vehicle
whichis:

(A) Built on a single chassis;

{B) 400 square feet or less when measured

at the largest horizontal projections;

(C} Designed to be self-propelled or

permanertly towable by a light duty truck; and

(D) Designed primarily not for use as a

permanent dwelling but as temporary living

quarters for recreational, camping, travel, or

seasonal use. .

"Regulatory flood" means the one-hundred-
year flood, i.e., the flood having a one percent
(1%) chance of occurrence in any given one year
period, also known as the base flood.

"Regulatory flood fringe” means the area of
the regulatory floodplain which may be developed
by equal encroachment to the extent that the
regulatory floodway is preserved and natural
conditions allowed. _

“Regulatory floodplain" means the area
susceplible to being covered by the regulatory
flood.

"Regulatory floodway" means the channel
of a river or other watercourse and the adjacent
land areas that must be reserved in order to
discharge the base flood without cumulatively
increasing the water surface elevation more than
a designated height.

"Riverine" means relating to, formed by, or
resembling a river {including iributaries), stream,
braok, etc. - 7

"Start of construction" means the date the
building permit was issued, provided the actual
start of construction, repair, reconstruction,
rehabilitation, addition, placement, or other
improvement was within 180 days of the permit
date, unless the Board extends such time period
for good cause shown. The actual start means
either the first placement of permanent
construction of a structure on a site, such as the
pouring of slab or footings, the installation of piles,
the construction of columns, or any work beyond
the stage of excavation; or the placement of a
manufactured home on a foundation. Permanent

construction does not include land preparation,
such as clearing, grading and filling; nor does it
inctude the installation of streets and/or walkways;
nor does it include. excavation for a basement,
footing, piers, or foundations of the erection of
temporary forms; nor does it inciude the
installation on the property of accessory buildings,
such as garages or sheds not occupied as
dwelling units or not part of the main structure. For
a substantial improvement, the actual start of
construction means the first alteration of any wall,
ceiling, fioor, or other structural part of a building,
whether or not that alteration affects the external
dimensions of the building.

"State floodplain board" means the
Oklahoma Water Resources Board whose
members also serve as members of the State
Floodplain Board _

"State owned property" means real property
owned or leased in whole or in part or operated by
any agency of the State of Oklahoma, and
includes but is not limited to lands held.in trust by
the Commissioners of Land Office. Mt shall be
presumed that development or substantial
improvement on rights of way, licenses,
easements, or other interests less than fee simple
shall be considered to be development- or
substantial improvement on state owned property.

"Structure” means any wailed and roofed
edifice or building including but not limited to
manufactured homes and gas or liquid storags-
tanks.

"Substantial improvement" means
reconstruction, rehabilitation, addition, or other
improvement of a structure, the cost of which
equals or exceeds 50 percent of the market value

. of the structure before the "start of construction” of

the improvement. This term includes structures

.which have incurred ‘"substantial damage,”

regardless of the actual repair work performed.

The terrn does not, however, include either:
{A) Any project for Improvement of a
structure to correct existing violations of state
or local health, sanitary, or safety code
specifications which have been identified by
the local code enforcement official and which
are the minimum necessary to assure safe
living conditions or :
(B) Any alteration of a "historic structure,”
provided that the alteration will not preclude
the structure's continued designation as a
"historic structure.".
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"Variance” means a grant of relief to a
person from the requirement of these rules. A
variance, - therefore, permits construction or
development in @ manner otherwise prohibited by
these rules. '

"Watercourse" means the channel or area
that conveys a flow of water.

"Water surface elevation® means the
height, in refation to the National Geodetic Vertical
Datum {NGVD) of 1929, (or other datum, whare
specified} of floeds of various magnitudes and
frequencies in the floodplains of riverine areas.
[Source: Amended at 10 Ok Reg 3369, efi 6-25-
93, Amended at 11 Ok Reg 3023, eff 6-13-94;
Amended at 14 Ok Reg 2808, efi 7-1-97]

785:55-1-3. Administrative provisions
(a) General prohibition assumption and
methods of development. A general prohibition
assumption and methods of development are as
follows:
- () Inmaking determinations hereunder, the
Board shall, 1o the extent possible, prohibit
damaging or potentially damaging increases
in flood elevation or velocity caused by
alterations in or encroachments upon the
regulatory floodplain of state owned or
operated propeny.
{2) All calculations of damaging or potentially
damaging increases in flood elevation or
velocity shall assume a reasonably equal
degree of encroachment of existing and
potential uses in the floodplain and shall take
into account the eumuiative impact of such
encroachment.
{(3) The Board shall consider acceptable
methads of déveloping floodplain areas,
inciuding but not limited to the following to
prevent  significantly increased flood
elevations and velocities and to minimize
damages to floodplain uses:
(A) Location of structures, landfills or
other development outside of the
regulatory iloodplain, thus preserving the
floodplain for uses which have no
significant effect on the storage and
conveyance of floodwaters.
(B} Location of limited development in
the floodplain in accordance with
Subchapters 3 and 5 of this Chapter so
that development will be in itself safe from
flood damage and will preserve the base

flood elevation.

{b) Rules as minimum criteria. The provisions
of these rules shall be construed to be minimum
requirements to decrease and eliminate human-
induced changes to the fleodplain which may
increase fiooding. Natural and human-induced
conditions may still cause floods to occur within
and outside the floodplain in .any event. The
degree of flood protection required herein is based
on engineering and scientific methods reflecting
the current state of the ar.

(c) Administration. The Board, acting in its
official capacity andfor by and through its
Executive Direclor and Board staff, shali
administer and enforce these rules.

(d) Liabilittes not imposed on Board. The rules
of this Chapter shall not be deemed nor construed

to create any liability on the part of the Board or

any officer or employee thereof for any flood
damages which might be alleged or claimed to

have occurred or sustained as a result of reliance-

on these rules or any administrative decision
fawfully made thereunder.

(e} Prior use. Any state owned or operated
buildings or uses within a regulatory floodplain that
existed prior to May 13, 1980, which do not meet
the minimum standards set forth herein may
continue. However, unless -brought into
compliance with the minimum standards set forth
herein, such prior uses may not be substantially
improved, altered or enlarged.

(i Use of maps prepared by FEMA. The
Board will utilize FHBMs, FBFMs, and FIRMs
where appropriate in the administration of these
ruies. :

(g) Field surveys. All required field surveys
shall be conducted under the supervision of a
Registered Professional Engineer or Registered
Land Surveyor and shall be so certified.

(h} Open records. The Board shall maintain and
hold open for public inspection all records
submitted in accordance with this Chapter of these
rules. '

[Source: Amended at 14 Ok Reg 2808, eff 7-1-97]

785:55-1-4. Permits

(a) Development permits required. A

development permit shall be required for all

proposed development or substantial improvement

located on state owned or operated property within

the regulatory floedplain identified by the Board.
(1) Permits will be required for any
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proposed development or substantial
improvemnent including the placement of
manufactured homes within the regulatory
floodplain.
(2) Development permils will be issued
after the Board determines that the proposed
development in the regulatory floodplain is
not a danger to persens or property. The
Board shall give notice of proposed
development permit applications to counties
and municipalities participating in the National
Flood Insurance Program at least thiry (30)
days before granting the permit to undertake
such development.
{b) Permit forms. Permit application forms
provided by the Board shall be used in applying for
a permit. The application shall be submiited in
duplicate and shall provide sufficient information to

determine the effect of the proposed development

on the conveyance of flood waters. if the Board
deems necessary and so notifies the applicant in
writing, one or more sets of plans and
specifications may be required. The Board may
enter into Memorandums of Agreement with
applicants in accordance with this Chapter.

{c) Board action. The requirements imposed by -

these rules shall govern the Board in making
development permit approval decisions. The
Board shall exercise such discretion in its
application of these rules as may be necessary to
produce reasonable decisions based upon
examination by and recommendation of the
Board's staff.

(d) Permit conditions. When necessary to -

accomplish the purposes of these rules, special
conditions may be included in the permit. Such
conditions may include but are not limited to as-
built certifications, maintenance guarantees,

floodproofing requirements, fill, dike or levee -

requirements, control of the design and location of
structures and other specifications related to the
accomplishment of the purposes of this Chapter of
these rules. When as-built certification is included
as a special condition, the required key elevations
or critical dimensions will be specifically identified.
One or more sets of plans and specifications
prepared by a Registered Professional Engineer
may also be required under a special condition.

(e) Bridges and roads. All applications for
development permits for bridges and roads shall
include a certification signed and sealed by a
Registered Professional Engineer that ali

applicable requirements of these rules have been
met.

(f) Riverine development. In riverine situations,
the Board shall notify adjacent communities at
least thirty (30) days prior to granting a permit
which would result in the alteration or relocation of
a watercourse and submit copies of such
notifications to the Federal Emergency
Management Agency.

(g} Permit expiration. Construction as authorized
by a development permit shall begin within one (1)
year from the date of issuance of the permit,
unless extended by the Board. For consideration
of an extension, the permittee shall submit a
written request for extension, setting forth the
reasons for the request. Such request must be
filed before the initial one-year period shall run,
unless approved by the Board. Request to further
extend shall be fited prior to the running of the
extension,

[Source: Amended at 10 Ok Reg 3369, eff 6-25-
93; Amended at 11 Ok Reg 3023, 6-13-94;
Amended at 16 Ok Reg 2711-2712, eff 7-1-89]

SUBCHAPTER 3.
DEVELOPMENT
Section :
785:55-3-1. Development without base flood
elevations determined or regulatory
' floodways delineated
785:55-3-2. Development in the regulatory .
floodplain with base flood elevations
' determined
785:55-3-3. Development in delineated regulatory
. floodways
785:55-3-4, General requirements for
development in any regulatory
floodway

785:55-3-1. Development without base ficod

elevations determined or regulatory floodways
delineated
(a) Applicability of section. If a proposed
development site is in a regulatory floodplain
where no base flood elevations have been
determined and no regulatory floodways have .
been delineated, the criteria and requirements of
this section shall apply. Also, in such cases, all
proposed  development and  substantial
improvements shall:
(1} Be designed ({(or modified) and
adequately anchored to prevent flotation,

Ch.55-Page 7



OK-LAHOMA WATER RESOURCES BOARD

collapse, or lateral movemeni of the structure
resulting from hydrodynamic and hydrostatic
loads, including the effects of buoyancy;
{2) Be constructed with material resistant to
flood damage;
(3} Be constructed by methods and
practices that minimize flood damages; and
(4) Be constructed with electrical, heating,
ventilation, plumbing, and air conditioning
. equipment and other service facilities that are
designed and/or located so as to prevent
water from entering or accumulating with the
eomponents during conditions of flooding.
(b) Other permits. The applicant for a proposed
development permit shall assure that all necessary
permits have been obtained for which approval is
required by Federal or State law, including Section
404 of the Federal Water Pollution Control Act
Amendments of 1972, 33 U.S.C. 1334, as
amended.
(¢} Subdivision development in regulatory
floodplains. Subdivision proposals and other
proposed.  new development, including
manufactured home parks, shall meet the
requirements of these rules. I a subdivision
proposal or other proposed new development is in
a regulatory floodplain, any such proposals shall
be reviewed to assure that;
(1) Al such proposals are consistent with
the need to minimize flood damage within the
regulatory floodplain;
(2) All public utilities and facilities, such as
sewer, gas, electrical, and water systems are
located and constructed to minimize or
eliminate flood damage; and
{3} Adequate drainage is provided to
reduce exposure to flood hazards.
(d)y Water systems in regulaiory floodplains.
New and replacement water supply systems shall
be designed to minimize or eliminate infiltration of
flood waters into the systems.
(e) Sanitary sewers within regulatory
floodplains. Sanitary sewers within regulatory
floodplains shall be subject to the following:
(1) New and replacement sanitary sewage
systems shall be designed to minimize or
eliminate infiltration of flood waters into the
_systems and discharges from the systems
into flood waters; and ‘
(2) Onsite waste disposal systems shall be
located to avoid impairment to the system or
contamination from the sysiems during

flooding.
(fi Development prior to delineation of
regulatory floodway. Unitil a regulatory floodway
is delineated, no new construction, substantial
improvements, or other development (including fill)
shall be permitted within a regulatory floodplain,
unless it is demonstrated that the cumulative effect
of the proposed development, when combined
with all other existing and anticipated development
will not increase the water surface elevation of the
base flood more than one foot at any point within
the community.
(o) Base flood elevation data. All new
subdivision proposals and other proposed
developments  (including  proposals  for
manufactured home parks) greater than 50 lots or
5 acres, whichever is the lesser, shall inciude
within such proposals base flood elevation data.
[Source: Amended at 10 Ok Reg 3369, eff 6-25-
93] ‘ .

785:55-3-2. Development in the regulatory

floodplain  with base flood elevations
determined '

(a) Applicabliity of section. In addition to the
criteria and requirements set forth in 785:55-3-1
and 785:55-3-4 herein, all developments within the
regulatory floodplain where base flood elevations
have been determined shall comply with the
criteria and requirements of this section.

(b) Use of base flood elevations. The Board
shall obtain, review and utilize any base flood
elevation and floodway data available from a
federal, state, or other source, including data
developed pursuant to 785:55-3-1(g), as criteria
for requiring that new construction, substantial
improvements, or other development in the
regulatory floodplain meets the requirements of
these Rules as applicable.

(c} Floor and floodproof elevations. The
applicant shall obtain and provide the Board with
the elevation (in relation to.mean sea level) of the
lowest floor {inciuding basement) of all new and
substantially improved structures. if the structure
has been floodproofed in accordance with (i)(2)
and {j} of this section, the applicant shall obtain
and provide the Board with the elevation (in
relation to mean sea level) to which the structure
was fioodproofed.

{d) Flood carrying capacity of altered
walercourse. The Board shall assure that the
flood carrying capacity within the aitered or
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relocated portion of any watercourse s
maintained. ‘

(e} Manufactured home installation in
general. All manufactured homes which are to be
placed within & regulatory floodplain shall be
installed using methods and practices which
minimize flood damage. For the purposes of this
requirement, manufactured homes must be
elevated and anchored to resist flotation, collapse,
or lateral movement. Methods of anchoring may
include, but are not to be limited to, use of over-
the-top frame ties to ground anchors. This
requirement is in addition to applicable state and
local anchoring reguirements for resisting wind
forces.

() Manufactured home with permanent
foundations. Manufactured homes that are
placed or substantially improved on sites within a
regulalory floodplain shall be elevated on a
permanent foundation such that the lowest floor of
the manufactured home is elevated at least one
(1) foot above the base flood elevation and be
securely anchored to an adequately anchored

foundation system to resist flotation, collapse and’

lateral movement where the manuiactured home
is located as follows:
(1) Qutside of a manufactured home park or
subdivision. > .
(2) In a new manufactured home park or
subdivision. ) _
(3) In an expansion to an existing
manufactured home park or subdivision; or
(4) In an existing manufactured home park
or subdivision on which a manufactured
home has incurred "substantial damage” as
the result of & flood.
{g) Manufactured homes without permanent
foundations. Manufactured homes to be placed
or substantially improved on sites in an existing
manufactured home park or subdivision within
regulatory floodplains that are not subject to the
provisions of {f) of this section shall be elevated so
that either:
(1) The lowest floor of the manufactured
home is at or above the base flood elevation;
or
(2) The manufactured home chassis is
supported by reinforced piers or other
foundation elements of at least equivalent
strength, that are no less than 36 inches in
height above grade and be securely anchored
to an adequately anchored foundation system

to resist flotation, collapse and lateral
maovement.
(h) Other residential structures. All new
construction and substantial improvements of
residential structures within the regulatory
floodplain shall have the lowest floor (including
basement) elevated at least one (1) foot above the
base flood elevation.
(i} Non-residential structures.. All new
construction and substantial improvements of non-
residential structures within regulatory floodplains
shall;
{1) Have the Iowest floor (including
basement) elevated at or above the base
flood elevation; or
(2) Together with attendant utility and
sanitary facilities, be designed so that below
the base flood level the structure is watertight
with wall substantially impermeable to the
passage of water and wiih structural
components having the capability of resisting
- hydrostatic and hydrodynamic loads and
effects of buoyancy.
{il Non-residential floodproofing. Where a
non-residential structure is intended to be made
watertight below the base flood elevation, the
following shall apply:
(1) A Registered Professional Engineer or
Architect shaill develop andfor review
structural design, specifications, and plans for
- the construction, and shall certify that the
design and methods of construction are in
accordance with accepted standards of
practice for meeting the applicable provisions
of (i}(2) of this section; and
(2) A record of such certificates which
includes the specific elevation (in relation to
mean sea level) to which such structures are
floodproofed shall be maintained by the
Board.
(3} . Floodproofing for non-residential
siructures will be required only when the
other aforementioned techniques for flood
protection are impossible or impractical.
Floodproofing measures shall be designed
consistent with the base flood elevation for
the particular area, flood velocities, durations,
rate of rise, hydrostatic and hydrodynamic
forces, and other factors associated with the
regulatory flood. The Board may require that
the applicant submit a plan or document
certified by a Registered Professional
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Engineer or Licensed Architect that the
flocdpreofing measures are consistent with
the base flood elevation and associated flood
factors for the paricular area. Floodproofing
measures which may be required include but
are not limited to the following:
{A) Construction with materials and utility
equipment resistant to flood damage.
(B) Anchorage to resist flotation and
lateral movement,
(C) Installation of watertight doors,
butkheads and shutters or similar
methods of construction.
(D} Reinforcement of walls to resist
water pressures.
(E) Use of paints, caulks, or other
substances to reduce seepage of water
through walls,
(F) Addition of mass or weight to
structures to resist flotation.
(G) Installation of pumps to lower water
levels in structures.
{H) Construction of water supply and
waste treatment systems so as 1o prevent
the entrance of floodwaters.
() Pumping facilities or comparable
practices for subsurface drainage systems
for buildings, 1o relieve external foundation
wall and basement flood pressures.
(J) Construction to resist rupture or
collapse caused by water pressure or
floating debris,
(K} Installation of valves or controls on
sanitary and storm drains which will permit
the drains to be closed to prevent backup
of sewage and storm waters into the
buildings or structures. Gravity draining of
basements may be eliminated by
mechanical devices.
(L) Location of all electrical equipment,
circuits, and installed electrical appliances
to assure they are above the base flood
alevation.
(k) Enclosed areas below Iowest floor. Forall
new construction and subsiantial improvements:
(1) Fully enclosed areas below the lowest
floor that are usable solely for parking of
vehicles, building access or storage in an
" area other than a basement and which are
subject to flooding shall be designed to
automatically egqualize hydrostatic flood
forces on exterior walls by allowing for the

entry and exit of floodwaters.

(2) Designs for meeting this requirement

must either be certified by a Regisiered

Professional Engineer or Architect or meet or

exceed the following minimum criteria:
(A} A minimum of two openings having a
total net area of not less than one square
inch for every square foot of enclosed
area subject to flooding shall be provided.
(B) The bottom of all openings shall be
no higher than one foot above grade.
(C} Openings may be equipped with
screens, louvers, valves, or other
coverings or devices provided that they
permit the auiomatlc entry and exit of
floodwaters.

() Recreational vehicles. Recreational

vehicles placed on "sites within regulatory

floodplains shail:
{1) Be on the site for fewer than 180
consecutive days.

(2) Be fully licensed and ready for h|ghway

use, A recreational vehicle will be considered
ready for highway use if it is on its wheels or
jacking system, if attached to the site only by
quick disconnect type utilities and security
devices, and has no permanently attached
additions; or
(3) Meat the permit reqwrements of 785 55-
1-4 and the elevation and anchonng
requirements for "manufactured homes" in (f)
of this section.
[Source Amended at 10 Ok Reg 3369 eff 6-25-
93; Amended at 14 Ok Reg 2808, eff 7-1-97]
785:55-3-3. Development in delineated
regulatory floodways
(a) Development where regulatory floodway
delineated. in areas in which a regulatory
floodway has been delineated, the following shall
apply to deveropment in such delineated regulatory
floodways in addilion to those in 785:55-3-1,
785:55-3-2 and 785:55-3-4.
(b) Regulatory floodway designation. The
Board shall designate regulatory floodways based
on the principle that the area chosen for the
regulatory floodway must be desrgned to carry the
waters of the base flood, without increasing the
water surface elevation of that flood more than one
foot at any point.
(c}) Development or encroachments within
regulatory floodway. Encroachments, including
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fill, new construction, substantial improvements,
and other development within the designated
regulatory floodway are prohibited unless it has
been demonstrated through hydrologic and
hydraulic analyses performed in accordance with
standard engineering practice that the proposed
encreachment would not result in any increase in
flood levels within the community during the
occurrence of the base flood discharge.
{d) Increase in base flood elevations.
Enroachments within the designated regulatory
floodway that would result in an increase in the
base flood elevation are prohibited unless the
applicant first makes application to FEMA and
receives a conditional letter of map revision or
floodway revision.
(e} Modificalions or additions, For
modification or additions, the following shall apply:
(1) Non-substantial improvements to existing
structures which are located in a regulatory
floodway or are vulnerable to flood damage
may be allowed provided:
(A} The new construction does not
increase flood damage potential of the
structure and does not obstruct flood
flows. :
(B) Floodproofing of existing structures is
allowed and encouraged, but must comply
with these rules.
{(2) The Board shall prohibit the repair or
replacement of insured substantially
damaged structures which are located in a
regulatory floodway delineated by the Board.
Destroyed structures may not be rebuilt
without.a permit issued by the Board in such
a regulatory floodway. Where such insured
perils are prohibited by regulation, the loss
becomes a constructive total loss.

[Source: Amended at 10 Ok Reg 3369, eff 6-25- -

93; Amended at 14 Ok Reg 2808, eff 7-1-97)

785:55-3-4, Genera! requirements for
development in any regulatory floodplain

(a) Applicability of section. The provisions of
this section shall apply to development within any
-reguiatory floodplain, regardless of whether base
flood elevations have been determined or
regulatery floodways have been delineated.

(b) Temporary fills. Temporary fills, such as
cofferdams or fills used during construction, may
be used upon assumption of full responsibility by
the sponsoring agency.

(c) Roadways, bridges and public utilities
within the regulatory floodplain. For roadways,
bridges and public utilities within the regulatory
floodplain, the following shall apply:
(1) When failure or interruption of service of
roadways, bridges, or public utilities would
endanger public health or safety, such
roadways, bridges, or public utilities shall be
protected to the base flood elevation or to the
elevation of the flood of record, whichever is
greater. in other instances where only
economic losses are threatened, protection
shall be provided to the extent practical. A
degree of protection less than the base flood
elevation may be justified even in cases
where overtopping could oceur.
(2) The iollowing provisions shall apply to all
applicable construction:
{(A) Buried crossings such as pipelines
shall be maintained at least three (3) feet
helow the channel bottom,
(B} Modification, addition and
replacement of existing roadways, bridges
and public wtilities shall be allowed
providing adequate provision is made for
the backwater eiffects of new flow
obstructions in accordance with 785:55-3-
1, 785:55-3-2, and 785:55-3-3,
(d) Storage of materials. Materials. that are
buoyant, flammable, explosive, or could be

injurious to human, anirnal or plant life shall be .

stored above the base flood elevation,
floodproofed or protected by structural measures

consistent with the standards set forth herein.

Storage of materials likely to cause water pollution,
in the event of flooding, .is prohibited unless

. adequate safeguards are provided.

(e} Emergency repairs and replacements,

. Emergency repairs and replacements which will

not threaten public health or safety may be buift or
constructed without a permit. If the construction
would normaily require a permit, application for
such permit must be made as soon as practical.
Construction must be removed if it does not
conform to the rules in this Chapter.

() Government projects. Government projects

for flood damage control or other water

management purposes otherwise authorized by

law shall be allowed under the following conditions;
(1} The project does not increase flood
damage potential. :

{2) Any increase in flooding above, below or
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through the project area is mitigated by
project design,
(8) -Plans, specifications and provisions for
securing required land rights have been
approved and a development permit issued
by the Board; and
(4) A sponsoring agency is authorized and
has accepted full responsibility for operations,
! majntenance and repair of the project.
(9). Dikes, levees, floodwalls and similar
structures. For dikes, leveas, floodwalls and
similar structures, the following shall apply:
(1) - Protection afforded by existing dikes,
levees, floodwalls and similar structures will
be " evaluated during delineation of the
regulatory floodplain. If the existing levee
provides protection to the base flood
elevation, to include at least 3 feet of
freeboard, the' boundary of the regulatory
floodplain will be located channelward of the
leves. Regulatory floodplains will then be
delineated along interior streams, based on
their regulatory flood discharge. If the
existing levee does not provide protection to
the base flood elevation, the regulatory
floodplain will be delineated as if the levee
does not exist.
{2)- Construction of new levees may be
allowed as a government project as provided
in {f) of this section. Protection must be
provided equivalent to that provided by filling
to the base flood elevation.
(h) Reservoir or channel improvements. The
regulatory floodplain shall not be changed on the
basis of proposed reservoir or channel
improvements. The regulatory floodplain may be
changed after the reservoir or channel
improvements are constructed and operative. All
requests to change the regulatory fioodplain
boundaries must be submitted through the Board
to FEMA for approval.

() "Emor in delineation of the regulatory
floodplain. The delineation of the regulatory
floodplain shall not be changed unless it has been
shown that the original delineation is in error or
there are changed conditions which modify the
original computations. Any person contestmg the
correctness of the delineation shall be given
reasonable opportunity to submit his own technical
evidence. Such evidence along with a request to
change shall be forwarded to FEMA through the
Boeard for consideration.

(il Methods for providing flood protection.
The {ollowing are nonexclusive acceptable |
methods for providing flood protection:
(1) Permanent fill may be allowed as a
means of providing safe construction sites,
provided:
(A) The fill, except in exceptional
circumstances, is contiguous with the
boundary of the regulatory floodplain and
shaped, in plan, so as not to creale
adverse velocities or current patterns.
(B} The surface of the fill is above the
regulatory flood elevation.
(C) The channelward face of the fill shall
be protected against erosion. If protected
by vegetative cover, slopes shall be no
steeper than three (3) horizonial to one (1)
vertical. Sieeper slopes shall be

protected by riprap. A vertical bulkhead -

may be used i adequately founded and
protected against scour.
(D} Fill shall be of suitable material and
s0 compacied to provide adequate
support under saturated conditions.
{E) Adequate provision is made for
conducting drainage across or through the
fill.
2) E!evatmg on adequately anchored plllngs
or columns is allowed provided:
(A} The lowest portion of the structural
members of the lowest floor (excluding
the pilings and columns) is elevated one-
foot above the base flood elevation and
securely anchored to such piles or
columns, _
(B) The elevating members are designed
to withstand saturated conditions,
hydrostatic pressure, and to minimize
scouring. '
{C) The size, shape, spacing and
alignment of elevating members are
selected to minimize turbulence and
deflection of current patterns, and to
facilitate easy passage of debris.
(D) Major access and utility services are
elevated at least one (1) foot above the
base flood elevation.
(K} Channel relocation and modification.
Channel relocation and modification may be
allowed provided the upstream and downsiream
flood potential is not altered.,
() New storm cellars. For new storm cellars,
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ihe following shall apply:
(1} New storm cellars may be built below the
flood elevation provided that such new storm
cellars are:
(A) Limited to nonhabitable uses,
{B) Designed so that all electrical,
heating and other mechanical equipment
is above the regulatory flood protection
levei. )
{C) Designed so that hydrosiatic
pressure and uplift forces are unable to
dislodge structure from the ground and
the integrity of the storm cellar is
preserved during the flooding.
{2) Compliance with requirements of (1){(A)
through (C) of this subsection must be
certified by a Registered Professional
Engineer or Licensed Architect.
[Source: Amended at 10 Ok Reg 3369, eff §-25-
93; Amended at 14 Ok Reg 2808, eff 7-1-97)

SUBCHAPTER 5.
VARIANCES AND EXEMPTIONS
ON STATE OWNED OR OPERATED
PROPERTY WITHIN THE FLOODPLAINS
Section
785:55-5-1. Variances
785:55-5-2, Exemptions

785:55-5-1. Variances

(a) State law applicable. The Board shall hear
and render judgment on request for variances
from the requirements of these regulations in
accordance with Title 82 O.8. 1981, Section 1615.
{b) Board discretion, hearing, term of
variance. The Board shall exercise wide
discretion in weighing the equities involved and the
.advantages and disadvantages to the applicant

and to the public at large when determined -

whether the variance shall be granted. The Board
shall conduct a hearing which complies with all
requirements of the Floodplain Management Act,
Title 82 Q.5. 1981, Section 1610(B), for pubiic
notice. In no case shall variances be affective for
a period longer than twenty (20) years.

{c} Variances for historic structures.
Variances may be granted for the reconstruction,
rehabilitation or restoration of structures listed on
the National Register of Historic Places of the
State Inventery of Historic Places.

{d) Conditions on variances. Upon
consideration of the factors noted above and the

intent of these rules, the Board may attach such
conditions to the granting of variances as it deems
necessary {o further the purposes and objectives
of this Chapter of the rules.
{e) Requirements for granting variances. The
following prerequisites for granting variances shall
apply:
(1) Variances shall not be granted within
any delineated regulatory floodway if any
increase in flood levels during the base flood
discharge would result. Notification of the
-denial of the requested variance shall be
given to the applicant and shall be maintained
with & record of all variance actions ag
required in 785:55-1-4(f),
(2} Variances for uses which do not satisfy
the requirements of the Oklahoma Floodplain
Management Act shall only be granted upon
a delermination that the variance is the
minimum necessary, considering the flood
hazard, to afford relief and meets the
- following criteria:
(A} Showing a good and sufficient cause.
(B) A determination that the granting of a
variance will not resuit in increased flood
heights, additional threats to public safety,
extraordinary public expense, create
nuisances, cause fraud on or victimization
of the public, or contflict with existing local
laws, ordinances or regulations. '

(3) Any applicant to whom a variance is

granted shall be given written notice that the
structure will be permitted to be buiit with the
lowest floor elevation below the base flood
elevation, and that the cost of flood insurance
will be commensurate with

the increased risk resulting from the reduced
lowest floor elevation, and will result in
increased flood insurance premium rates up
to amounts as high as $25.00 for each
$100.00 of coverage. Applicants shall also
be notified that construction below the base
flood level increases risks to life and property.
(4} Variances shall only be issued upon a
determination that the variance ig the

minimum necessary, considering the flood

hazard, to afford relief.
(f} Variances for functionally dependent use.
Variances may be granted for new construction
and substantial improvements and for other
development necessary for the conduct of a
functionally dependent use provided that:
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(1) The criteria outlined in this subsection

and subsection {h) are met, and

{2} .. The structure or other development is

protected by methods that minimize flood

damages during the base flood and create no

additional threats to public safety.
(9) Justification for variance in relation to lot
size. Varlances may be granted for new
consiruction and substantial improvements to be
erected on a fot of one-half acre or less in size
contiguous to and surrounded by lots with existing
structures constructed below the base flood level,
providing the requiremenis of this Section are met.
As the lot size increases beyond the one-half acre,
the technical justification required for issuing the
variance increases.
{h) Variance prohibited |f flood hazard. No
variance shall be granted where the effect of the
variance will be to allow the continuance or to
establish a condition which unreasonably creates
{looding hazards.
(i) Variances do not relieve liability.
Variances granted shall not be construed as to
relieve any person who receives it from any liability
imposed by the laws of this state.
[Source: Amended at 10 Ok Reg 3368, eff 6-25-
93]

785:55-5-2. Exemptions

{a) Agricultural uses. These  floodplain
management rules in this Chapter shall not apply
to usual agricultural purposes, the planting of
crops, or the construction of farm ponds, provided
that such activities do not pose a threat to public
health, safety, and welfare.

{b) F!ecreat;onai or open-space use of land.
Any use of land in the regulatory floodplain for
recreational or operi-space. purposes, not
otherwise specifically addressed by this Chapter of
the rules is exempt provided that such use does
not alter the flood carrying capacity or the
regulatory floodplain. Such uses may include but
are not limited to non-enclosed boat docks, fishing
docks and boat houses; floating stores and floating
marinas which are walled and roofed; non-
enclosed picnic shelters; anchored picnic tables;
boat ramps; and unimproved parking lots.

. [Source: Amended at 10 Ok Reg 3369, eff 6-25-

93; Amended at 14 Ok Reg 2808, eff 7-1-97;
Amended at 15 Ok Reg 2450, eff 6-11-98]
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